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CHAPTER |
Introduction

All Division for Children and Youth Services workers will, at some point,
experience the pleasures of appearing in court and presenting a case of abuse or
neglect. For some, the experience will be an utter de! ight causing an Immediate
'applicaflon to the handiest law school. For most, the experience will be about
as pleasant as a mouthful of canker sores.

For new or inexperienced workers, the first few times In a courtroom willi be
| ike stepping into another world where nothing Is famll[ar and everything appears

5
to be designed speclflcally to make their [ives mlseraﬁie.

For the experienced worker, such appearances may become more commonplace, and
as they learn the rules and their roles In the process, they are less |lkely to
bel leve that everything Is deslgn;d to make their |ives miserable, just more
difficul t.

The truly experienced and hardbitten worker, on the other hand, knows that
the system was designed to make their jobg Impossible.

All three groups are right to a point, but that's only because they are
forced to operate in an area where they are not trained to perform.

Hopefully, this manual wil!l help to alleviate some of those problems right
from the outset.

This manual was written to give every worker, regardless of thelr experience,
some working knowledge of the court system, the |aws governing abuse and neglect,
and guidel ines for the effective investigation, preparation, and presentation of
fhgse cases.

As with any other manual, the various areas covered are approached from the

point of view of what you should normally expect to encounter. However, since it







is intended to be used throughout the length and breadth of the state, and in
virtually every court and In all situations, some of the contents may well appear
to bear no relationshlp to the real ities you'll face in some of our ;ourTroams.
The focus of the manual is on the courtroom; what belongs there, what fo do .
to get there, how to prepare to operate there, and what to do once you are in
there. Many relevant areas are touched on only briefly, or not at all.
Consequently, you should always refer to the Division's other policy, procedure

and protocol documents [f you have questions that are not satisfactorily

addressed in this manual (see Appendix).

While the manual Is written as though each and every one of you will be
prosecuting everyone of your own cases, Iin reality, there will be many instances
where you will be represented by a contract attorney. That representation

doesn't make this manual any less relevant or useful to you. You are the one who

still has to do the investigation, obtain the evidence, find the witnesses, make

sure that It's all admissible, prepare the case, and testify. In most [nstances,

the contract attorney will merely go forward with what you've given him or her.

If you've done the job right, everyone gains; if not, all suffer.

In writing the manual, the thrust was directed to the hardest cases that you
will have to deal with; those where the abuse or neglect is by no means obvlous,

where the parents are extremely hostile and uncooperative, where the parents have

retained your least favorite attorney and where the issues will be litigated to

the last fota. While there are no guarantees that following this manual will win

the case for you, it should make the task somewhat easier. And, In those cases

where you are still mauled in court, at least now you should be able to figure
out why.
What this manual will not do for you, no matter how diligently you study and

apply it, is to make you into a latter day Clarence Darrow!

If it does, I'm opening a |aw school.







CHAPTER ||
New Hampshire Court System - Overview

The New Hampshire Court system is essentially a three tiered system composed
of the New Hampshire Supreme Court, the Superior Court, the Probate Court, and
t+he Municipal/District Court.

The New Hampshire Supreme Court is almost exclusively an appellate court
deal ing with, and deciding, Issues of law brought to It from the lower courts and
from governmental bodies and agencies by parties dissatisfled by the decision of
those |ower courts, governmental bodies and agencies.In addition, the Supreme
Court has the responsibllity for the administration and functioning of ail other
courts in the state.

The Superior Court Is the second tler of the system, and hears criminal,
civil, equity and marital matters. While It Is common to speak of a county
Superior Court, there Is [iterally only one Superior Court in the statfe,
performing its functions at the courthouse located In each county. The justices
of the Superior Court general ly serve In more than one county, rotating from
county to county on a monthly basis.

The Superior Court has exclusive jurisdiction over: Felony criminal matters;
clvil actions with an amount in controversy over $10,000.00; equity actions to
determine the rights of parties as in title disputes; and In marital matters. |t
has concurrent Jurisdiction with the District/Municipal Courts in: misdemeanor
criminal matters; civil actlons between $500.00 and ten thousand dol lars; but
al so serves as an appeals court over certain DIstrict/Municipal Court cases and
some |ocal govermmental agencies or boards. It is the only court In the state

where jury trials may be held.







The Probate Court is essentlally equivalent fo a Superior Court, but ifs
Jjurisdiction is severely |imited to Issues surrounding estates, adoptions,
guardianships, and certaln family matters.

The lowest tier of the New Hampshire Court System Is District/Municipal
Courts. There are 42 District Courts and 10 Municipal Courts throughout the
state. About the only distinction between the two courts Is that the District
Courts generally have jurisdiction over several communities, while the Municipal
Courts generally have jurisdiction over only the community In which they are
located. However, as with any other general rule, there are exceptions here
also. The Municipal Courts are siowly being phased out and becoming District
Courts.

The subject matter jurisdiction of the District/Municipal Courts Is
concurrent with the Superior Courts as to criminal misdemeanor actions and civil
actions between $500.00 and ten thousand dollars. The Court's jurisdiction Is
exclusive as to criminal violations such as traffic tickets and other minor
disturbances, civil action under $500.00, [andlord/tenant disputes not involving
title to land, abuse and neglect cases and juvenlle matters. However, the
decision of the District/Municipal Courts over many of these matters can be
appealed to the Superior Courts for new trlals.

Of the three levels of Courts, DCYS workers can expect that they will never
appear at the Supreme Court level as that Court deals almost exclusively with
Issues of law brought on appeals, with only attorneys appearing before the court.

DCYS Invoivement at the Superior/Probate Court level will occur on occasion.
Workers can expect their appearance in the Superior Court in certaln dlsputed
custody hearings, and in those rare lnstances where abuse and neglect, or

Juvenile matters are appealed to that court. However,. as greater emphasis and







attention is given to cases of serious abuse and neglect, the worker can expect
to be called more frequently to testify In criminal cases against the
perpetrators.

Appearances in the Probate Court should be expected to be necessary much more
trequently for matters such as the Termination of Parental Rights, guardianship
petitions, or authorization to provide emergency medical treatment for children
In Division custody.

DCYS workers can expect to spend the vast majority of their ftime in the

District Courts on Issues of abuse and neglect and other juvenife Issues. While

many of these cases will be essentially routine, with a number being uncontested,
all will require some knowledge of the iegal system.
There wll!l always be instances where the use of a contract attorney should be

consldered. As a rule of thumb, contract attorneys may be used In contested
cases; In cases where the worker [s new or Inexperienced, and In those cases
where there are complex legél issues.

These guidel ines are merely provided to assist In making a determination when
a contract attorney may be used. The actual decision as to when a contract
attorney should be used Is left to the sound discretion of the DCYS office

Supervisor in the district office.







CHAPTER 111
DCYS Relations with the Courts

The Division for Children and Youth Services is charged, by law, with one of
the most difflicult responsibiiities that any governmental agency can bear,
invol vement in the most intimate and private aspects of family life and
relationships. As a result, it can be expected that the opposition the workers
face will be some of the strongest and most emotional of any legal proceedings.

The judges of the District Courts in which these cases are brought understand
the nature and difficulty o{ this involvement and the ultimate end sought, the
heal th, safety and well being of the children Involved. Consequently, there Is
an inherent bias by the law in favor of the children, and for the worker.
However, that inherent blas can be, and often Is, depleted or destroyed by the
Division and 1ts workers, through their actions and failure to nurture and
strengthen that inherent bias.

The judges of the District Courts are human and are subject to the |lkes and
dislikes, oplinions and blases that affect all humans. But, they are also almost
exclusively attorneys, frained to expect that the law will be foliowed. They are
usual ly part time judges who have substantial legal practices of thelr own. They
are charged with running the courts over which they preside, and attempt to do so
as efficlently as they knhow how.

These courts are generally quite busy disposing of from 50 fto 100 cases per
trial day. The matters heard on any given day can cover the entire gamut of the
matters over which the courts have jurisdictlion. Consequently, the Judges do not
want to hear matters that do not bélong In the court or which are not properly
prepared or effectively presented. Additionally, while the judges are quite
knowledgeable of the law In general, they are often not fully aware of the

various technical itles of any specific matter being heard by them.







In order to properly and successfully operate In the District Courts, the
Division and its workers must understand the laws under which they operate, the
system in which they must work, and what Is expected of them. Most Importantly,
the Division and |ts workers must be prepared to accommodate themselves to the
court system and the particular District Courts in which they appear. There are
a number of ways to accompi ish these goals.

1. The workers must become thoroughly familiar with, and fully

understand, the laws governing abuse and neglect. It Is not

CER———

enough that the workers believe that a child Is abused or
—_———— ——

——

nsglecfed. it must be shown that under the specific

requirements of the law the child Is abused or neglected.

———y

2. The workers must know, and must fol low, the precise legal steps

required to being the case before the court and to show that

the abuse or neglect occurred. Virtually any fallure to follow

the legal or procedural rules will cause even the best of cases

to be thrown out of court.

pem————
—

3. The workers must be fully prepared to present the case to the
court the first time through, without excuses, explanations or
promises of future follow up. If you are not ready to give the
court everything it wants or needs on the day of the hearing,
you should not be in the courtroom.

4. Since every District Court judge is different, each will have
certaln quirks as to what he or she will want or expect. Every
worker who appears before a judge should have some Idea of what

a particular judge |likes, dlslikes and expects.

lp .
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Judges have tremendous powers and authority. They cannot be
ignored. Whenever a Judge Issues an order, no matter how good,
bad, unreasonable, or Illegal that order may be, it Is 2 val id
order that must be obeyed unless and until it is changed by
that judge on a re-hearing or an appeal to a higher court.
Never ignore or fall fo comply with any order lssued by a
Judge. ‘--<M_\
Judges expect, and must receive, the deferenc;%and respect that
they are entitled to by virtue of their position. Never argue
with a judge. However, that does not mean that you should not
state your position forcefully, or to debate the varlous
points, which you should do and have a right to do. But, In
doing so, do it with the respect and deference that Is due, and
not as you would In a barrocm brawl.

NEVER TRY FOR THE LAST WORD SINCE THAT IS AND ALWAYS WILL BE,
THE JUDGE'S ALONE.

Be prepared to offer the judge your proposed solution or
resolution to every case. However, be flexible in your
approach and be prepared to provide alternates, even though
they may not be the best.

Al though judges are obviously members of their communities,
they are rarely aware of the sefvices or resources that their
communities, the countles or the state have 1& offer, or “the

IImitations that the Division and workers face. Educate the .

.

Judge every chance that you get, both as to the Division's 'g
| Imitations and as to the resources and services available.
Whenever possible, provide the judge with costs involved In any

alternative and information as to who can or will pay for them.







Judges have tremendous powers and authority. They cannot be
Ignored. Whenever a Judge Issues an order, no matter how good,
bad, unreasonable, or lllegal that order may be, It is a val id
order that must be obeyed unless and until it Is changed by
that judge on a re-hearing or an appeal to a higher court.
Never Ignore or falil to comply with any order Issued by a

..

Judge. S,

Judges expect, and must receive, the deferencé“and respect that
they are entitlied to by virtue of thelr position. Never argue
with a Judge. However, that does not mean that you should not
state your position forcefully, or to debate the various
points, which you should do and have a right fto do. But, in
doing so,» do it with the respect and deference that is due, and
not as you would in a barroam brawl.

NEVER TRY FOR THE LAST WORD SINCE THAT IS AND ALWAYS WILL BE,
THE JUDGE'S ALONE.

Be prepared to offer the judge your proposed solution or
resolution to every case. However, be flexible in your
approach and be prepared to provide al ternates, even though
they may not be the best.

Al though judges are obviously members of their communities,
they are rarely.aware of the services or resources that thelr
communities, the counties or the state haJe 16 offer, or the
I imitations that the Division and workers face. Educate the
judge every chance that you get, both as to the Division's
limitations and as to the resources and services avallable.
Whenever possible, provide the judge with costs involved In any

alternative and information as to who can or will pay for them.
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All of the above suggestions can be broken down or placed into two main
categories. Those which must be accomplished in-house, In the Division and the
district offices, and those which requlre contact and communication with the
District Court judges.

The Division, district offices and the workers must insure that the workers
are fully trained in the laws under which they work, the procedures to be
followed In court, and the numerous reéou}ées that are available, or lacking, in
the particular community, district, state or region. This training should be
accompl ished as soon as possible after a worker joins the Division, and shouid
continue on an ongoing basis so long as the worker remalns with the Division.

The contacts with the District Court judges should also be an ongolng
process. |t Is recommended that each DCYS Supervisor set up a meeting with each
District Court Judge within the district office's area of responsibl! ity as soon
as possible after assuming the supervisory position. .Iif_ilzfiﬂfggb’mggilpg

should be on a one to one basis between the supervisor and the Judge for the

———

purpose of becoming familiar with each other. Subsequent meetings should be held

o

as often as the supervisor and the Judge feel It would be appropriate or
necessary, and should be used to discuss mutual concerns and resolve any problems
which may arise.

It would also be qulite helpful if the supervisor could arrange to meet with
all of the district judges in the area as a group. Such mee+lngs could be used
to update the judges on any changes of the law which affe§+s the Division, for a
statistical review of the Bivlsion's manpower and caseload, and could also be
used to outline differences between the various District Courts, and to

standardize those differences. These meetings could also be used to advise the







Judges of any expansions or additions to services or resources, or the losses of

such services or resources. The various meetings recommended will help
substantial ly to ease the burdens on the Division and to ensure the court's
ful test cooperation. |

The Immediate response of the Division and its workers to these
recommendations will undoubtedly be that there is far too much work to be done,
far too few workers and not enough time. Undoubtedly, that argument can be
proved statisticalty, but unfortunately it Is not true.

In al! too many instances the failure of the Division and Its workers to
follow such recommendations means that the job was not done fully and properly
the first time, and that i+ will have to be redone, or added to, supplemented,
expanded, etc. Every time that such additional work is necessary means that the
+ime consumed is time not avallable for other work. All too often, cases not
fully and carefully prepared, require continuances, rehearings, further hearings
or dismissal and reinstituting the case from the beginning. Most if not all of
these additional actlivitlies can be avolded by doing It right the first time.

In other words, you can't afford not to do It right the first time.

-10-







CHAPTER IV
Statutory Responsibiiities

The Division for Children and Youth Services was created pursuant to RSA
Chapter 170-G. Section 4 of that chapter specified that the Division Is
responsible for, among other things, providing services for children and youth
referred to It by the District Courts pursuant to RSA Chapter 169-C.

RSA chapter 169-C is entlitied "Child Protection Act" and deals with the abuse
and neglect of children.

The purpose of that chapter can be simply stated as fol lows:

1. To protect the child.

2.” To keep the family intact if possible and to provide such

services as may be necessary to accomplish that purpose.

3. To provide a safe environment for any child removed from the
home, and to provide such a child with care, treatment,
counsel ing, supervision and rehabil itative resources.

4. To provide an effective judlicial procedure to accomplish these
purposes.

While RSA 169-C concentrates on the procedural aspects of the court's
involvement, It also establishes certaln clear cut responsibilitles that are
assigned to the Division and Its workers.

First, the Division Is the primary agency charged with recelving any and all
al legations of abuse and neglect. RSA 169-C:30. While these allegations
generally come through calls to the Division, they may also come through local
pol Ice departments or other soclal services agencies. RSA 169-C:29. All reports

are recorded on forms 606 and 202.

-11-




Second, the Division Is required to Investigate all allegations of abuse and
neglect that It recelves. RSA 169-C:34, The speed with which the Investigation
Is conducted Is determined by the Iimmediacy of the apparent danger to the child,
but In no event may the Investigation be delayed beyond 72 hours from recelving
the report. (See policy 6004.2.)

The statute requires that the Division's investigation addresses four areas:

1. Determine the composition of the family involved, as to names,

addresses, ages, sex and relationships of all children and
adults in the household.

2. Determine if there [s probable cause to bel ieve that some abuse
or neglect occurred, the nature or extent of the abuse or
neglect, the potential of harm to the child or children,

3. Determine the immediate and long term risk to the chiid or
children 1f they remain in the hame.

4, Determine the nature and extent of the services required to
al leviate the situation.

During the Investigative process, the Division has the authority to order
that photographs of the child be taken, and If medically appropriate, that X-rays
of the child be faken. (RSA 169-C:33.) The Division also has the authority to
request assistance and information from any agency of the State, political
subdivision or school, and they are required to comply. (RSA 169-C:34 111)

Third, if the Division determines that there s apparent Immediate danger to
the child, the worker must notify the court for the purposes of obtalning an
order permitting the immediate removal of the child. (RSA 169-C:6, V and VI, RSA

169-C:34 IV.)

-12-



Fourth, in every Instance where the abuse or negl ect causes serious bodlly
injury, elther intenflonally or by other than accldental means; where the child
is sexually molested; where the child is sexual ly explolted; or where the chlld
is the victim of a crime; and In other Instances where the Divislion deems
approprliate, the Division is to refer the case to local law enforcement officlals
with a copy of the referral being sent to the County Attorney's office. (RSA
169-C:38.) (See al so the Protocol devel oped between DCYS and |aw enforcement
officlals.)

Once the investigation Is completed and the worker reaches the conclusion
that there is probable cause to belleve that an abuse or neglect has occurred and
it is determined that court Intervention is necessary, the Dlvision should, as
soon as practicable, bring a Petition for either abuse or neglect in the
appropriate District/Municipal Court.

The Petition Is normally prepared on forms provided by the Courts, and must
contain, as an absolute minimum:

a. The date, time, manner and place of the conduct alleged to

constitute abuse or neglect and the statutory grounds upon
which the petition Is based;

b. The name, birth date and address of the chlld, If known;

¢. The name and address of the parents, or custodian, If known;

d. The name and address of any other Individual or agency having

custody of the child, 1f known.

(See Chapter VI for a full discussion of Petitions)

-13-




To the extent that the Division's responsibliities are mandated by statute,
they have been discussed or outlined to this point. However, once the Division
or its workers file the petition, they bear additional responsibilities under the
statute, not by virtue of the Division's statutory charge but because the
Division iIs the Petitioner in the case. As the Petitioner, the Division is
required to prepare and present fhe.case to the District Court.

Once an adjudlication of abuse or neglect is made, RSA 169-C permits the court
to involve the services of a child placing agency to perform a variety of
functions. The Division Is only one of a number of child placing agencles
including Catholic Charitles of New Hampshire and Child and Family Services of
New Hampshlire. }hus. while it Is possible that some other agency may assume the
case as a result of a court order, this Is a rarity, with the general rule being
that the Division Is ordered by the court to perform these functions. As stated
In a previous chapter, it is Imperative that the Division comply with all such
orders.

Over the course of the discussion of the Divislon's responsibilities, certain
terms have been used which need clarification and definition. The Important
terms to which the worker must pay particul ar attention and become thoroughly
familiar with are: Abused Child, Neglected Child, Abuse, Neglect, Preponderance
of the Evidence and Circumstantial Evidence. As each of the terms is clearly
defined In the Statute or the Division's pollicy, the deflnition will not be
repeated here. Rather the terms wil! be discussed in the general framework of

the Division's responsiblilities.

A



Yet in doing so, without further Information, you could be dead wrong. For
example:

What [f the stern word or swat on the bottom is being used against a very

emal| child who Is already rigid with fear, or the stern word Is a screaming

tirade or the swqf on the bottom is a viclous blow with a closed fist?

Or what if the oven Is really a spacious bedroom with toys galore?

Or what 1f the wandering child Is 6 years old or 17 years old?

"Abuse, " "neglect" and what constitutes an "abused or neglected child" are
all fluld concepts that bear different meanings to different people. To some, a
stern word or a swat on the bottom may constitute abuse, while to others stuffing
a child In an oven, as happened in Maine in 1985, Is merely one method of
discipline. To some, permitting a child to go pretty much where It pleases
constitutes a method of fostering the child's Independence, while to others the
same clrcumstances constitute neglect bordering on constructive abandonment.

In both of the above situations it is highly llkely that none of the
positions is elther realistic or sustainable. Consequentiy, It Is relatively
easy to ignore the one extreme while acting quickly and forcefully on the other.

Every social worker will, at some point, run Into a situation where their
heart will cry out for relief or justice. Yet, in some instances, that situation
screams for a remedy through a worker's prejudices and personal beliefs, but will
warrant no action under the |aws of the state. Remember, under the definitions
of neglect, the law specifically excludes deprivations due primarily fo lack of

financlial means, and good faith treatment of a sick child by spiritual means or

prayer.

-15-




When a worker determines that either abuse or neglect exists, that
determination must be based on what would be accepted as either abuse or neglect,
under our laws, by a reasonable person In the community. A child dressed In
tatters in Beverly Hills is neglected, but the same chlid in the same tatters may
be dressed In the normal, acceptable fashion in the back hills of the deep south.
If the situation Is not one which is clear cut, it must be discussed with
supervisors, and if It Is still questionable, it well may not warrant a petition
for abuse or neglect.

The term "probable cause™ Is one that is used frequentiy and is defined
clearly. Yet what constitutes probable cause is another area where the dividing
| ines are unclear. And, again, the stancard used [s what a reasonable person
would believe If he heard the evidence presented. But here the burden of proof
Is really quite |ight. The worker need not prove that the abuse or neglect
occurred. He or she needs merely to show that there is some reliable evidence
that would suggest to a reasonable person that the al leged abuse or negiect did
occur. The purpose is merely to show that something occurred which warrants a
closer look or evaluation by a court. If you don't have enough information to
get beyond this stage you, almost |iterally, have nothing.

Final ly, "circumstantial evidence" is the loophole that can win cases that
are otherwise unwinable. In most instances people often believe that in order to
prove abuse or neglect you must show a child with bruises or broken bones, or one
whose rib cage Is showing from hunger. While these are the easlest cases to
prove, they are not the only ones that can be won.

In those instances where there i's no blatant physical evidence, the same
purposes can be accompl ished by a series of showlings of facts, which, when put
together, lead to a strong belief that the child is abused or neglected. These

facts can be disparate as a child who s very quiet at an age where children are

-16-



normal ly rambunctious, plus a habit of falling asleep In school, plus a long
record of treatment by a number of doctors or hosplitals, plus clothes that are
barely adequate for the weather. Separately, these factors may mean nothing, but
together they could well point to a child who Is so frightened that he or she Is
unable to sleep at home; one who Is shuffled fram doctor to doctor so that a
pattern of failure to follow up cannot be easily seen; one who may be eating at a
barely subslistence level; and one who, despite the young years, may have to dress
himsel f. Put together It begins to form a pattern of a child who may, very
I1kely, be neglected by his parents. And the clear showing of that pattern may
wel | be sufficient for a court to make a finding of abuse or neglect, even though

no single factor is sufficient to sustain such a finding standing alone.

-17-







CHAFTER V
Investigation

By Statute, whenever. the Division is notified of a possible abuse or neglect
situation, the Division Is required to investigate. The speed with which the
investigation is Initiated, of course, depends on the nature of the allegation
~and the assessment of the potential harm to the child. So to Is the extent and
timing of Involvement of law enforcement agencies as defined in the Child Abuse
Case Protocals of May 1986.

The authority for the Investigation Is granted to the Division by Statute.
However, the Statute is silent as to the extent of the Division's powers to
conduct that investigation. What is clear, Is that the powers of the Division
are sufficient to require the cooperation of any agency, governmental unit or
school approached by the Division for help or Information. But It Is not a power
anywhere equal to that of the police. Where the police have the power to enter a
residence In the event of an emergency and to remove a child the offlcer deems to
be in immediate danger, the Division cannot do so unless the worker first goes to
the court for an ordér directing that it be done.

This rather tentative power Is both a curse and a blessing. It Is a curse In
that hours may be wasted iIn an emergency where minutes are preclous. Yet It is a
blessing in that the worker's leeway in pursuing the investigation is not
fettered or hindered by a fear for the parents' rights. In other words, the
Iimitation on the power to act Is offset by a much freer ability to investigate
without fear of violating rights or running afoul of technical ities.

Anyone who has ever watched television is aware that parties under
investigation have certain constitutional rights, such as the right to remain

sllent, the right to an attorney, etc. However, these rights are applicable most
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specifically during a criminal Investigation by the police. Since abuse and
neglect allegations are not, in and of themselves, criminal matters, and as the
Division and Its workers are not police, the reading or giving of the rights are
not required. While It Is true that proven allegations of abuse and neglect may
ul timately lead to criminal charges, those charges are brought by the County
Attorney or Attorney General, and it Is at that point that fuil rights come into
play and not before.
However, there are certaln broader and less well defined but very real rights
that the workervwill have to deal wlth.
1. There Is the right of a person to be secure In his home. That right
guarantees that there will be no Intrusion into the home by anyone without
good and substantial reason. An allegation of abuse and neglect Is Just such
a reason. However, the Intrusion permitted Is a very restricted one in that
it is |imited to only so much as is absolutely necessary to conduct the
Investigation, and no more. The mere fact that the worker may intrude In the
home does not permit him or her to nose around looking for drugs or other
evidence of misdeed unrelated to the purpose of the investigation. On the
other hand, the worker, once in the home may take note of the openly
observable presence of such evlidence.
2. The parents have the right to raise their children in any way they wish,
with whatever social, religlous or other values they deem appropriate.
However, these rights are !imited, within very broad parameters, to those
practices and values that are not abhorrent to socliety as 2 whole. Thus,
while the parents may raise thelr children In an atmosphere of totally and
uninhibited sexuality, they may not involve their children In sexual acts,

elther incestuous or otherwise.
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3. The children In any family have a right to be safe and secure. That
right Includes the right to proper clothing, food, medical care and education
among other things. This right Is, perhaps, the greatest right that we

deal with, and It overshadows the other rights discussed. |t Is also the
right upon which the Division's investigatory power is based, since that
right can only be properly enforced by the Division's Involvement and
investigation.

While this right of the child Is clear, the workers must be careful not to
read Into It more than what is there. The rights essentially speak of
material matiers that must be provided such as food and clothing, but sets no
specific standard to meet other than that they be adequafe; To the extent
that the right speaks to a child's emotional well belng, I+ only precludes
what would generally be recognized as emotional abuse. There is no right,

under iaw, for a child to be loved, appreciated or want Ince there is

absol utely no way to force a parent or any other person ee| those

emotions. Consequently, as far as the law [s concerned se emotions are
irrelevant so long as the chlld receives the proper car
The rights of the perpetrator are far more problematic. While, under the

| aw,» the rights of all perpetrators are exactly the same, In reallty, the nature

and extent of these rights may differ markedly depending on the perpetrator's

relationship to the family unit I+ would be best to separate the perpetrators

Into four separate classiflicati

1. The person who Is an integral f the family unit through bliood, or
other legally recognized ties, such as a parent, brother, sister, etc.;

2. The person who Is In the home and a part of the family unit, but not
related by blood or other legally recognized ties, such as a single parent's

live-in boyfriend or girlfriend;
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3. A person who resides In the household for some period of time, but Is not

a part of the famlly unit, regardless of the legal tles, such as a boarder,

or a transient visitor; and

4. A person who resides outside the home, Is not a part of the family unift,

b-t has substantial contact with the family, regardless of legal tles such as

an aunt, uncle, babysitter, neighbor, family friend, boyfriend or girlfriend.

Whether or not crimlnal charges are brought agalnst any particular person
will depend upon the preclse act alleged and the severity of the act.

The extent to which any perpetrator's rights are observed are least In the
1st class, and greatest in the 4th, merely by virtue of the closeness of the
connection to the family. The closest connections are obviously in the 1st class
as we are deal Ing with legally and biologically recognized ties and
responsibilities. The Investigation In this class gives the broadest |atitude
since the activities of all the persons will be scrutinized during the
investigation, and close famlly members will rérely refuse to be interviewed with
respect to the al legations made. Further, these people can be, and often times,
will be charged under 169-C If the allegations are substantial, and, In addition,
these individuals will inevitably be included iIn any plans for services and
rehabil Itatlion.

The 2nd class can be more difficult to deal with because of the tenuous, or
non-ex|stent legal tles. They can avold much of the process merely by severing
the relationship and leaving the household. However, such an act may cause a
higher probablility of criminal charges being filed.

If such a person does not choose to |eave, then the person, and family would
be treated in very much the same way that a family in the 1st class would be
treated. If the person is a de facto guardian of the children, and chooses to

remain In that status, It would appear that a petition against such a person
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would be val id and that the person would have to comply with any Court order or
case plan.

Persons In the 3rd class can be expected to be uncooperative, and to |leave
the household Immediately upon the beginning of the Investigation, elther by
cholce, or at the Insistence of the family. Any cooperation from such a person
would be totally voluntary, as there Is neither a legal, nor moral, nor famllijal
obl igation to cooperate. In this class It should be expected that criminal
charges will be brought, and indeed pressure from the family unit to do so should
be expected.

The 4th class presents the most difficult problem since they are not directly
connected to the household, and indeed the abuse or neglect may have occurred at
some place away from the household. Not only do these people not have to
cooperate, but the DlIvision has no right to enter or Intrude into that person's
household unless that household Is In some way |lcensed by the state. Where
there Is no cooperation, the Division has Ilttle choice but to gather such
Informatlion as [t can, and to push for a criminali Investigation by the pol ice,
county attorney or attorney general.

Regardl ess of the class within which a perpetrator may fall, the worker must
always keep In mind that all perpetrators do have substantial rights, and that
the greater the probabil ity of criminal charges the greater the respect and
observance that must be given to those rights. Whiie the famlly relationship can
be exploited to some degree In the Investigatory process, be very careful not to
exceed your authority or to unduly Infringe on any person's rights.

It Is Inevitable that at some point, some person's rights will be Infringed
upon. Yet should such a sltuation arise it is unclear as to what could, or would

result if an Issue were made of the Infringement.
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So long as the matter remains In the District Court as an actlon under RSA
169-C, it Is probable that the Issue would be noted by the judge, who may comment
on [+, and perhaps, chastise the worker for overzeal ousness, but such an
infringement most | ikely would not affect the ultimate outcome since it Is not a
criminal matter and no criminal sanctions could or would be applied. However, If
crimlinal charges do arise, the resulfsvare less certaln al though the outcome
would probably be the same unless the Infringement was of such serlous nature
that It could not be reasonably lgﬁored or condoned.

Since the purpose of the Division's Investigation is to protect the children
allegedly at risk, any ¢rlmlnal charges are soiely a by-product of that purpose.
Consequentiy, the direct involvement of the rights and requirements of the
reading or notice of rights does not apply to the same extent as In a criminal
Investigation, particularly since the Division has only the most minimal pollice
powers, and those are excluslively for the purpose of conducting the
Investigation. However, a problem arises since the Division Is a state agency.,
and Information discovered under Its Investigatory powers can be used in evidence
at a criminal trial. Yet, the connection hetween the allegation, the
Investigation and the criminal charges are probably too tenuous for the
prosecution to be burdened by inadvertent violations of what amount to peripheral
rights. Consequently, it Is probable that any but the most severe violation
would not affect the criminal action.

In conducting the investigation, the worker must have clear cut goals that he
or she seeks to accomplish. In most instances, these goals will be the same
regardl ess of whether the al legations concern abuse or negiect.

1. The first goal Is for the worker to be thoroughly famillar

with, and thoroughly understand what constitutes, abuse and

neglect. It Is not unrealistic to expect that many allegations
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5.

would be unfounded, or that allegations of abuse wouid In
real Ity be neglect and vice versa.

The second goal Is to obtain all of the facts and information
avallable relating to allegations. In doing so the worker
should follow all reasonable |eads, and should call on
appropriate agencies, governmental units and schools. DCYS
form 202 is designed to col lect and record the needed
information.

The third goal shouid be to test all facts and information for
validity and rellablility. Any fact that Is Inconsistent or
of fends common sense |s automatically suspect. However, such
facts should not be dismissed out of hand, but, rather,
additional efforts shouid be made to either confirm or
declsively refute such facts.

The fourth goal should be to take care to Insure that the
information obtalned Is collected In an orderly and loglcal
sequence, to the extent possible. However, never Ignore facts
or Information offered out of sequence since that information
may be what ultimately leads you to your final conclusion.
The fifth goal, Is to ensure that as much Informatlion and
-evidence as possible Is obtained during the first contact and
Interviews with the family. Any failure fo get It all, or
substantially all, the first time most often means that you
will never get It, slnéé the famlly will close ranks and the
needed Information wll! not be forthcoming in second or
subsequent visits, or that the storles will change.

The sixth goal should be to obtain sufficient r;l[able

nformation for you to form a firmm conclusion that the
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al legations are elther substantiated or unsubstantiated. If
you are not sure, you are not finlshed.

7. The seventh goal should be to obtain the Information In some

permanent form that can be preserved, and later reviewed If
that becomes necessary.

If these seven goals are met, the worker can rest assured that the decision
on the allegations Is the correct one, and that any case brought will be
sustained.

In conducting the investigation itself, the worker must always act as a
professional. He or she must always begin with an essentlially neutral attitude,
and must retain that attlitude untll the facts revealed clearly Indicate that the
allegations are founded. To the extent reasonably possible, the parents should
be presumed to be acceptable, and the worker, from the beginning should assume
that no abuse or neglect has taken place. When the child is the reporter, this
neutral [ty must be balanced with an attitude of belleving the child.

The worker's attitude should always be neutral, but pleasant. The
questioning or interview should be as brief as possible, but as thorough as
necessary. The worker should never feel rushed. He or she should be gently
Inslistent and should never cross examine those Involved, as you can only lose in
the exchange. Always remain courteous and never lose your temper, and never
threaten.

The first step In conducting the Investigation should be an In-depth face to
face interview with the person making the allegations to the Division If
possible. Such an Interview can provide numerous benefits that could be well

worth the time spent.
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In a face to face Interview It would be possible to determine the person's
feel ings towards the persons agalnst wham the allegations are made. |t could
well be that the person Is motivated by hatred or Jealousy, and merely seeks to
hurt the family. |f the person appears sinceres he or she could well provide
speciflc dates and times of a serles of inclidents that could be substantlated by
other Independent sources and greatly strengthen the case. Such information,
when properly shred with the family under investigation could well lead to
admissions or confirmations by the family members. And finally, such Information
would, or could, narrowly focus the investigation to the precise area in which
the abuse or neglect occurred.

If the fnfervlew has presented facts that can be clearly substantiated by
others, 1t would probably be best to see those others before approaching the
family. |f the Information received Is substantiated by the other sources, the
Interview with the family should be much easler. However, I|f not substantiated
then the al legations themselves become suspect. In elther Instance,» such a
prei imlnary investigation should heip the worker in planning the course of the
Investigation and the interviews with the famlily.

When you flrst approach the family, Identify yourself, the agency you're
with, advise the person of your purpose, that you are required by law to conduct
an investigation and ask their permission to enter and discuss the situation. |f
the family member refuses your entry, advise them that If they do not cooperate,
you will obtain a Court Order and police assistance if you must, but In elther
Instance you will conduct the Investigation as required by law. If they still
refuse, then do just that! However, there should rarely be a need to resort to

such measures.
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The first step In the Investigation should be to obtain the name, age, sex
and relationship of every person In the household. You have the right to
interview each and every one of those persons, although they have every right to

refuse to speak to you. Any Interview should be done privately with each

Individual including the children If the parents are the persons against whaom the ‘

allegations are directed. |If it Is the parents agalnst wham the allegations re
directed, they have no right to stop you from Interviewing the endangered child
or chlldren outside the presence of the parents.

If there are no allegations agalnst the parents and no Indication of thelr
Involvement, it is permissible, and advisable, to have the parents present during
any Interview with a child. However, I+ must be made very clear that thelr
presence Is merely to calm the chlld, and that they are neither to speak nor
question the chlld during the course of the Interview, unless you request the
parent's involvement. |f during the course of the Interview, It appears that the
child Is uncomfortable in the parent's presence, I+ may be Indicative of the
parents' Involvement, knowing or unknowing, and the parent should then be asked
to leave.

If the allegations are of abuse, the worker has the right, even over the
objectlion of the parent, to ask the child to undress so that most of the body may
be viewed for any evidence of abuse, such as bruises, scars or other marks. If
they are noted, the worker has the right to take photographs of the chlld.
Whether or not elther of these rights should be used depends on the circumstances
and the worker's discretlon.

If the child appears to be Injured or Ill, and the parents cannot show any
proof that medical care has been sought, the worker can inslst upcen taking the
child to a medical facility for examination and X-rays; if appropriate. If the
parents refuse, a In parte court order should be obtained Immediately to

accompl Ish that purpose, or In any emergency the police can be summoned.
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It the allegations are of neglect because of Inadequate food or clothing, the
worker has the right to request that the child's clothes be viewed or that the
kitchen cupboard be examlned.

¥ there 1s substantial evidence or reason to bel leve that some person
outside the household has committed the abuse or neglect, the worker has the
right to Interview such person. However, In every Instance where an out-of-home
perpetrator Is found, the worker should, and In every case of serious abuse, the
worker must fol low the requirements establ ished by the Protocol between DCYS and
| aw enforcement officials. Only In those Instances where the |aw enforcement
officlals decl Ine to become involved, may the worker Investigate charges agalnst
someone outside the household wlthout police assistance.

I+ Is strongly recommended that in every Investigation, if possible, two
peopie be Involved and work as a team. There are a number of reasons for the
+eam approach. The second person not only provides needed support, but also
provides a second set of eyes and ears, and can confirm the Impressions of the
flrst. The second person also serves as a witness as to the procedures fol lowed
and the evidence obtained in the event that the Investigation Is questioned. The
second person can also serve to ensure that children are not being coerced by the
parents while the worker Is interviewing another person. While it would be
preferable for the two members to both be workers, It Is not objectionable if one
is a police officer. However, If that Is the case, instructions on rights would
be required to ensure that any Information obtained was not talnted and therefore
Inadmissible In court.

Since some of the primary goals of the Investigation are to obtain and
preserve evidence, the workers should use whatever equipment may be available.

Do not hesitate to use voice tape recorders, video Tape_recorders. still

photograph cameras, anatomically correct dolls or any other equlpment available.
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However, whenever such devices are used, the persons Interviewed should be
Informed prior to thelr use. |In every Instance, the recording devices should be
started as soon as practicable and an introductory statement made with reference
to the person's knowledge that the interview Is recorded. Avold, If possible,
stopping the tape, since you could be accused of edlting the tape to your
advantage. |f possible, use two recording devices that overiap for several
minutes to establ ish continuity. The video tape and camera, should only be used
for specific purposes such as the video taping of a child's response to
anatomical ly correct dolls, or the camera to record bruises found on a child.

Even though recording devices may be used» it Is always wise for the worker
to take notes and record Impressions. |If It can be done at the time of the

Interview, so much the better, but, [f It cannot be convenlently done at that

time then It should be done as soon after the Interview as possible. Do not wait

several days as your memory will become imprecise and the value of the notes will

decrease substantlally.
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L.

CHAPTER VI
EX PARTE ACTIONS

The investigative procedure that was discussed In the preceding chapter,
assumes that the abuse or neglect Is not sufficiently severe to be an Immediate
threat to the child or children Involved. Unfortunately, that is not aliways the
case, and you wlll occasionally encounter situations that are so severe, and
present such a serious danger to the chiid that Immediate action Is called for.

The standard to use to determine whether Immediate action Is required is one
of Imminent Danger. RSA 169C:3 XV deflnes Imminent danger as a "clrcumstances or
surroundings causing Immediate peril or risk to a chilid's health or life." While
that definition Is somewhat helpful, it Is left up to you to use your own common
sense and good judgment as to what set of facts falls within that definition.

The only other guidel ines that may be of use Is to decide whether a reasonable
person viewing that same set of circumstances would belleve that imminent danger
exlsts. Being faced with a situation such as thls you must act Iimmediately, but
your optlons are quite |imited.

RSA 169C:6 speaks to the issue of protective cus+ody and removal of a child from
his home and parents. That statute addresses the powers and authority of police
officers, probation offlcers and social workers. The first two have the power
and authority to act to remove the chlld while they are there. You, however, are
required to contact the Court to obtaln an order for the removal of the child,
even if the danger is sufficlently great that a pollice officer could remove the
child without such an order. That requirement can, on occasion, mean a critical
loss of time while you attempt to comply. Of course, there Is nothing in the
statute that would preclude your calling for assistance from a police or

probation offlicer, who could then act on his authority to remove the chlld.
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Assuming that you encounter a situation of Imminent danger, but do not call
tfor a police or probation officer, your only other option is fto obtaln an order
from the Court to remove the child., RSA 169C:6V speclifies that you shall contact
a judge or clerk to obtaln the order. Just what type of contract Is acceptable
to the court and the procedure that you'll have to follow will be determined by
the particular court and your relations with that court.

In some Instances, a District Court may accept a phone call and verbal
request of such order, while other courts may require a personal appearance, and,
possibly, In some Instances require a statement or petition in writing. It Is
imperative that each of you be fully aware of precisely what will be requlred of
you by the particular district courts that you work with before such a situation
arises. An emergency situation Is the wrong time to try to resoive a
bureaucratic or procedural snari.

Any instance in which you contact a court, and raise an Issue wlithout the
presence of the affected party, however [t Is done, constitutes an ex parte
action or hearing. Courts hate ex parte actlons since the judges are forced to
Issue an order based on totally one sided Information. In addition, such actions
al so border on a gross violation of the absent, affected party's state and
federal constitutlonal guarantee. Such actions are permitted only in an
emergency, and only when there are provisions for an Immediate hearing. RSA
169C:61V provides for Just such Immediate hearing In that It requires that the
court hold such hearing within 24 hours after the chlld Is taken into protective
custody, Sundays and hoi ldays excluded.

While the Thrga+ of Imminent danger !s the most obvious situation for the use
of ex parte orders, It doesn't appear that that Is the only situation in which [+

can be used.
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RSA 169C:34!| clearly states that you are required to conduct an Immed| ate
Investigation ln‘cases of Immediate danger, where the famlly may flee or when the
child may disappear. |f the latter two situations occur, It's relatively obvlious
that you don't have the time to engage In proper niceties to accomplish you Job.
But, If that family refuses to cooperate, you don't have the power to force you
way into the house to investigate.

Again, you're left with two options, using the police or obtaining an ex
parte order. However, the difficulty here Is that there may be no particular
evidence of Imminent danger which can make the pollce practically uselesé. You
only other option then Is an ex parte order.

Such an order Is speciflically authorized by RSA 169C:341V, and the order Is
directed specifically towards permitting you to investigate only. To the extent
an ex parte order Is used, it Is very simitar to a criminal search warrant. But,
| ike a search warrant it Is very strictly limited. It permits you to investigate
and nothing more. |f upon Investigating, you find Imminent danger, then you must
obtaln another order before a child can be taken. You have no authority for that
action under the original order. And, |lke a criminal search warrant, no fol low
up hearing Is necessary. That is because the scope of the order is |Imited, and
once the order Is used, and if once the order is used, and If nothing is found,
there is nothing for you or the court to act on. |f, on the other hand,
something Is found, you would then proceed In accordance with the usual
provisions of RSA 169C.

There are undoubtedly other Instances under which ex parte orders can be
requested and granted. However, most of the other Instances would normally fail

under one of the categories discussed above.
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There is one other interesting provision to RSA 169C with respect to ex parte
orders, and that Is RSA 169C:6Vi. In an earlier chapter the jurisdictions of the
various courts In New Hampshire were discussed, it was polnted out that the
district courts have exclusive jurisdiction over abuse and neglect cases.
However, RSA 169C:6V| states that ex parte orders can be Issued by any court
having Jurisdiction over the child. While this particular statute has never been
analyzed or reviewed, It would appear to mean that where a child is before some
other court for some other reason that court also has the authority to [ssue an
ex parte order. An example might be a superior court hearing, a protracted
custody dispute, or perhaps a probate court acting on a guardianshlp matter.
However, !t Is also probable that this statute Is sort of 2 safety value for
emergency situations, and it Is an open question if such court would act on such
a request.

To this polnt the discussion has concerned sltuations where ex parte orders
can be sought and the authority to seek them. Now Is probably a good time to
dlscuss the way In which they are requested and what the orders shall contain.

Earller It was noted that courts hate such orders, and will only Issue them
where the need is sufficiently great. It was also pointed out that the precise
method to use for such a request would be dictated by the particuiar district
court. But, no matter which court you're in, you can expect to have to present a
certain minimum.

First, you are going to have to show the court that such an order Is

authorized. That can most easily be done by reference to efther RSA 169C:6

or 34 depending on the situation.

Second, you will have to outline the specific need or reason for such an

order. The stated reason for the request might be something such as "i
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entered the Butcher Home on Klelbasa Lane, and noted that the child was

located In the kitchen with his ankles tied and hanging upside down from a

hook." That would probably Indicate that there is a reason to bel ieve that

+ﬁe chilid may be in Iimminent danger.

Third, you will have to ask for speclfic rellef. That may be fo remove the

child from the heme, the right to place the chlild In a hospital, etc.

Whatever the rel lef requested 1t must be narrowly drawn and very limited in

scope. If you ask to take the child out of the home, you must be prepared to

tel| the judge Just where the child will be taken and If some service or care

I's needed, what the service or care Is and who will provide It.

Fourth, of course, you wlll have to tell the court just who the parents are,

where they | ive and the name of the child.

Finally, you should be sure that the order contain the specific date and time

of the required hearing.

There have been several Instances where an ex parte order was compared fto a
criminal search warrant, and that comparison Is a falrly good one. The major
difference being that the search warrant requirements are much more stringent,
and there must be a good reason for the request, supported by affidavits. More
suspicion s not enough.

With ex parte orders, mere susplicion Is also not enough, but it Is a whole
lot closer to being enough. Mere the standard Is that you have some reason to
bel ieve that something iIs occurring that need investigation. The something need
not be confirmed for the order to be Issued, but you should at least be able to
state a reason for the request. An example of what would be an adequate reason

may well be nothing more than a child In a particular house appeared to be crying
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out In pain. But be careful, while such a reason might be sufficlent for an
ex parte Investigation order, It certainly would not be enough for an ex parte
removal order.

In requesting ex parte orders as In everything else you do, use your common
sense» and make sure that you have a good reason for the request. The last thing
you need Is a reputation for a trigger overreaction to even minor situations.

Get that sort of a reputation and you might as well stand in the center of town

for a few hours each day crying wol f.
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CHAPTER V11
Petitions

Once you have completed the Investigation, you are faced with the
responsibil ity of making a determination of whether the al legations are founded
or unfounded. Your determination is recorded on forms 607 and documented In your
case recording.

[f unfounded, your final report wilil so state, and the forms wlil then go to
the State Office where it is retained in the Central Registry for three
years. (RSA 169C:35)

If the allegations are founded, you wll|l then be required to take some actlion
to resolve the matter.

The Division has some discretion in determining what is to be done. |[f the
abuse or neglect is minimal, and the family recognizes that it needs help, the
Division should, If possible, provide the help and monltor the situation without
court involvement. But where the abuse or neglect Is serlous, or the family
refuses to recognize Its problems or refuses help then court involvement Is
Imperative.

In order to get the court involved, the worker will have to prepare and flle
a "Petition for Abuse" or a "Petition for Neglect" as appropriate. As Indicated
In Chapter IV, there Is a statutory minimum of Information that must be Included
In the Petition. The fallure to meet that minimum will result In the dismissal
of the Petition.

The statutory minimum as set out in RSA 169-C:7 includes the following:

a. The date, time, manner and place of conduct alleged to

constitute abuse or neglect and the statutory grounds upon
which the Petition Is based;

b. The name, date of birth and address of the child, 1f known;

c. The name and address of the parent(s), or custodian, If known;
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d. The name and address of any other individual or agency having

custody of the child, tf known.

To the extent that the Petition Is required to contaln speciflc allegations,
the Petition Is probably far closer to a criminal complaint than to a clvil writ,
and should be scrutinized or reviewed with that standard In mind. However, that
standard does not provide any significant burden since the courts have heid that
such a complalnt Is usually sufflicient where there [s enough Information to
inform the person of what he Is accused of and under what statute, so that he
will know what he must defend agalnst.

Taking the standards one at a time:

1. The first relates to date. %hile a specific date Is preferable

such as October 4, 1992, the law recognizes that such precision
Is not always possible., Consequently, It Is not uncommon to
see a date stated as "on or about October 4, 1992". Where
there Is more than one act al leged,» each occurring on a
separate day, the following phrase can be used: "on or about
October 4, 1992, November 12, 1992 and December 1, 1992." |In
this Instance, the on or about would modify each of the three
dates.
Where there are a number of Instances where an act occurred but
. you can only determine the last several, the phrase could be "
on or about October 4, 1992, November 12, 1992 and numerous
other occasions." |f a number of Instances occur in rapid
succession you may be able to get away with using a phrase such
as "on or about October 4, 1992 and several other occaslons
during that week."
2. The second requirement [s to set the time .that the Incident

occurred. Again, while it would be nice to say "10:41 In the
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one may be home, or the address on flle with the Division may be outdated.
However, 1f the worker is aware of where elther one or both of the parents Is
working, It is quite possible to have the ser;lce made at work. Therefore,» even
though the petition contalins the home address, the court should also be provided

with the location of the workplace, If known.
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ROCKINGHAM County Portsmouth Districtcoun

Juvenile Case No.

PETITION FOR ABUSE OR NEGLECT

TO THE JUSTICE OF SAID DISTRICT COURT:

The und.n'gn,d nprmnt' that Es tri ll i ta HorstWhl S tle of 149 Wharf
Road., Portsmouth, New Hampshire being___7 years of age, and whose date of birth
is__August 4th 19, 78,i1s Xabused [Jneglected, in that i Ll i
of _149 Wharf Road, Portsmouth, NH didon_April 11, 1986

‘at__149 Wharf Roa Por h i s

(Time and Location)

(d abuse [ neglect said chilg, towit: pig intentionally physically injure said child
by severely beating her about the head and shoulders with a pool cue,
causing the childs emergency treatment and admission in the Portsmouth
City Hospital, contrary to the provisions of RSA 169-C:3II (c).

and that _&Wﬂm;Lﬂumubquﬁuﬁhwm the

person(s} or agency having care or custody of the child and that Hansmier and Gretelweiss Horstwhistlet
149 Wharf Road, Portsmouth, NH _is/are the parents of the chiid.

DATE ___April 12, 1986

Pepe Lapuy Petitioner
Subscribed and sworn to by the petitioner, before me

Justice of the Peace/Notary Public

ORDER OF NOTICE OF HEARING

The foregoing petition having been presented, it is ordered that a hearing be held at
on 19 at the

(Time)

District Court and the persons having custody
or control of the child, is/are hersby summoned to appear with the child at the hearing.

Date

Justice/Clerk

STATEMENT OF RIGHTS

You are advised that the chid will be representad by an attorney appointed by the Court(RSA 168-C.10). If you, as a parent, desire an attorney 1o represent
your interests, it s requested that you retain one before the dste of the hearing. If you are unable to atford an attorney, the Court wili appoint one to represent
you without cosl. Your request 107 a court appointed attorney should be made 10 the courtimmediately. In the event that you need additional ime t0 0btan an
attorney or prepare a resp 1o thia pelition, application should be made (0 the Court for an extension of time.

Parents and other individuais chargeable by aw for the child's support and necessities may be liable for expenses incurred in this proceeding including the
casts of certan evaluat anad pi ts. RSA 188-C regarding educationaslly handicapped children grants chiidren and their parents certain rights to
services from school districts at public expense and 0 appeal school district decisions regarding services 1o be provided.
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HILLSBOROUGH County MANCHESTER DISTRICT ___ Goun

Juvenile Case No.

PETITION FOR ABUSE OR NEGLECT

TO THE JUSTICE OF SAID DISTRICT COURT:

The undersigned represents that _Semolina Catctatorri of.123 Spruce
Street, Manchester, NH being_ 8 years of age, and whose date of birth
is__July 4th 19,.77,is (abused [neglected, in that Mamala Catedakgret ‘
of 123 Spruce Street, Manchester, NH didon_April 15, 19846

at__123 Spruce Street, Manchester, NH
(Time and Location)

Clabusg @n‘wlwtmwﬂd.towm did not provide proper nutritional care for
said cl:uld as necessary for his physical health and that his health is
very likely to suffer serious impairment in that she fed the child on
a <_iJ.et of beer and pretzels on that date and for a substantial period
prior thereto. Said lack of proper nutritional care not being primarily
due to a lack of financial means of the parent contrary to RSA 169-C:3

XIX (b).

t
andthat__Mamala Catciatorri of__123 Spruce St. Manchesteris/arethe
person(s) or agency having care or custody of the child and that _Mamala—Cateiatorsri- of

123 Spruce Stree M is/are the parents of the child.
DATE __April 16, 1986

) Piscatori, Pasta™¥¥l%pa
Subscribed and sworn to by the petitioner, before me
Justice of the Peace/Notary Public
ORDER OF NOTICE OF HEARING
The toregoing petition having been presented, it is ordered that a hearing be heid at
(Time)

on 19 at the
District Court and the persons having custody

or control of the child, is/are hereby summoned to appear with the child at the hearing.

Date —

Justice/Clark

STATEMENT OF RIGHTS

You are advised that the child will be represented by an attorney appointed by the Court(RSA 169-C 10). I you, as a parent. desire an attorney 10 represwet
your interests. 113 requested that you retain one before the date of the hearing. if you are unabieto sftord an attorney, the Court will appointoneto represur:
you without Gost. Your request tor & court appointed attorney should be made to the courtimmediately inthe event that you nead agcitional ime 10 OBt ain -
attorney or prepare a response to this petition, application should be made to the Court for an extension of time.

Parents and other individusls chargeable by law for the child's support and necessities may be Liadle for expenses incurred 1n this proceeding iNCludeg i
costs of cenain evaluations and placements. RSA 186-C regarding educationaily handicapped chiidren grants children and their parents certain rignts i«
services from school districts at public expense and 10 appeal school district decisions regarding sarvices 10 be provided.
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CHAPTER VI |
Preparation of Court Case

Once the petition has been fliled, the service made and the hearing date set,
you will be expected to present your case to the court. In order to do that
effectively, you will have to prepare the case for the court.

The preparation of the case may wel| be the most Important phase of the
entire process, and should have begun the mlnute that the report of abuse or
neglect was received In your office. If you are not fully prepared for the
hearings, then you are risking the possibility that the petition will be
dismissed, that the child will remain at risk, and that ail of your work and
Investigation will have been wasted.

The goal of preparation Is to present a clear, conclse and convincing case
that the allegations made In the case are true, leaving the judge little cholce
but to make the finding you wish, and to shape the order in the manner you wish.
Since abuse and neglect cases require at least three hearings if carried through
the complete process, there will always be additional information to incorporafe
In your case, and changes In your presentation. However, there should be few
surprises through these hearings, so the Iinitial depth and scope of your
preparations should carry you through the entire case with |ittle modification.

When you finally get into the courtroam, you should be able to recite all of
the pertinent facts of the case In a logical order, leaving out extraneous or
irrelevant information. You should have all of the evidence or exhibits you plan
to enter before you, In the sequence you plan to present them to the court. You
should have all witnesses In the court house and ready to testify, and you should
know what they can testify to, and how to get that testimony as efficlently as
possible. Again, if these witnesses will be the method by which you plan to put

exhiblits In evidence, you must have the exhibit ready. You must ensure that you
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know what must be proved, how It Is +o be proved, and that the necessary evlidence
has been entered to prove it all. Just as you must know how far to go,» you must
al so know when your case is made and when to stop.

Once you have presented your case, you must be aware of the tack that the
defense will take, and be prepared to meet It. And, finally, you should be
prepared to present to the judge your case plan and recommendations for the
treatment and rehabll itations of the family unlt, or, If that Is Impossible, the
steps to be taken to resolve the matter as expeditiously as possible.

Everyone who Is Involved In a court procedure will have different method of
preparation, and the method may wel | change depending on the case. There Is no
one right way of preparing a case. However, al| methods will Include the
following steps in some fashion or sequence,

1. Put all your facts and evidence in some easily understandable,

and loglically sequential order. Most often, that will be a
date sequence, but it can easily be some other method, such as
by subject matter. Use whatever sequence Is best for you, but
always make sure that it Is easy for everyone else to fol low.

2. Review all of the physical exhibits or other evidence that you
have accumulated and that you Intent to present to the court.
Make sure that they are clear and make your point, and that you
have them In the proper sequence.

3. Review all of your witnesses and what you expect their
testimony will be. Make sure that they will be avallable for
the hearings, and, If necessary, prepare subpoenas for ajl
witnesses.

4. Review, again, the elements of the particular allegations that
have been made and that you wlll have to prove éf the time of

hearlng.
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10.

Go through the facts, the evidence and the witness's test{mony
agaln, but this time with an eye towards identifying what

facts, evidence and testimony will prove each element of the

allegation. I+ is often helpful to 11st each element, and the
facts, evidence and testimony deal ing with that element,
together on a separate sheet of paper.

Eval uate the evidence to determine what you need and what you
don't need at the time of trial. Remember, you need only
enough evidence to prove each element of the abuse or neglect.
You do not need to present to the court all of the evidence
that you have. Often times doing that will annoy the court,
and you can lessen the effect of strong evidence previously
presented. Further, anything not used Initlally can always be
used later as rebuttal testimony for any element attacked by
the defense.

If you feel that any element Is not sufficiently supported,
determine what you need and what you can get to fully support
that el ement.

Every case has some weaknesses. Determine what yours are, and
the best way to overcome those weaknesses. That can be done in
any number of ways. In some Instances It is best to bring them
to light yourself, while In others it Is best to ignore them.
Be aware of any new case [aw, pollcy changes or statutory
changes, and be prepared to use them to your benefit at the
time of trial.

Prepare looseleaf trial notebook or case book where everything
that you have is placed in separate sections. fhe sections can

contaln almost anything, and you can have as many as you wlsh,
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but, the simpler the better. Some suggestions would be to have a
pleadings section containing a copy of the petition and any motions or
other pleadings; a direct examination section, Ilsting all witnesses
and a brief statement of thelr expected testimony, or a short |lst of
questions to ask each; an exhlbits section, elther listing, In order of
use, all evidence to be presented or actually containing the evidence;
possible a report section contalning all reports you've gathered,

al though these could be Included in the exhibits section; and a cross
examination section |Isting those persons who may testify In defense
and a short |ist of questions to be asked.

Once you've completed your preparation you are prepared for the prelimlnary
hearing, and In substantial part, for the adjudicatory hearing. Since the
prel iminary hearing Is merely to determine if there is probable cause to bel leve
the al leged act occurred, very little needs to be glven to the court.

At the end of that hearing, the court wii! lﬁsue an order regarding placement
of the child, and may make further orders. Usual ly, those orders, If made,
Involve either physical or mental evaluations of the chlld and/or the parents,
with written reports to be provided. In virtual ly every case, the Division Is
required to coordinate the evaluations, pay for them, gather the reports and
present them to the court.

If the court makes such an order, any Information obtained will have to be
Incorporated In the preparations previously completed by adding to the witnesses,
exhiblts and reports.

| The adjudlicatory hearing Is where everything gathered will be presented to

the court, and the preparation will be tested to the utmost. |f the
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investigation and preparation were properly done the uitimate result of a finding
of abuse or neglect Is virtually assured.

Once the finding Is made, the court will then again issue orders. Those
orders can be to merely continue previous orders or the orders may be entirely
new. |f the previous orders did not address physical and mental exams, the judge
may declide to do so now. In addition, the Divislon will be requlired to provide a
soclal study of the family within 30 days so as to be ready for the dispositional
hearing. Much of what Is required by Statute for the social study should have
been col lected during the investigatory process. What was not col lected must now
be collected and submitted to the court along with any physical or medical exams
at the dispositional hearlng.

The preparation for the dispositional hearing Is, really, the preparation of
a solid case plan that Is based on, and supported by the social study and
physical and mental examination reports. In most instances the information In
the soclal study and the varlous reports will not contain any surprises. In all
probabli ity these reports will merely confirm the impressions formed and the
rehabilitation or services you anf!;}pafed would be needed from the beginning.
However, in order to insure that the dispositional order glives you what you want,
your soclal study, and your presentation in court, will have to be clearly and
careful ly crafted to make your point. Do not rely on the various reports to
speak for themselves as all too often they contaln so many coulds, shoulds and
mights as to advise or recommend nothing. What you must do Is draw a clear
picture of the family, make your recommendations for treatment, and use the
reports to support those recommen- dations. At the same time, you must also use
your recommendations In such a manner as to show that they address any findings
or concerns in the reports,

If handled properly, you will need only to give the court a brief overview of

the situation, the reports and the recommendations to get your order.
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CHAPTER IX
Hearings - Overview

Every case of abuse and neglect will have 2 minimum of three hearings, the
prel iminary hearing, the adjudicatory hearing and the dispositional hearing.
However, since the dispositional hearing very rarely disposes of anything, you
can usually expect fol low-up hearings every three to six months for several
years, a minimum of once a year, and unti| the chlildren have reached their
majority, some major change such as a Terminatlon of Parental Rights Is
undertaken, or the family situation Is resolved.

The preliminary hearing Is to be held within 7 days of the return of the
service of the petition on the parents or custodian of the children. The only
purpose for that hearing is to determine whether there Is any probable cause to
bel leve that the al legations made In the petition may have occurred. The
standard of proof for this hearing is very simple to meet, and only the most
minimal evidence needs to be presented.

Probably cause Is generally defined as any articulabie facts that would cause
a reasonable person to believe that the allegations may have occurred. Another
good definltion Is contained in the Divislon's pol icy manual. Generally, you
need present only enough evidence and of a types that would make most people
wonder if something may have occurred. The purpose of the hearing is not to
place gullt or blame, but merely to convince a judge that something might have
happened to a child which is contrary to the protection provided by the statute,
that the parents were Involved, and that a trial should be conducted so that the
evidence can be presented in full, and contested by the parents, so that the
court can make appropriate orders if warranted. Usually, the only evidence that
Is necessary Is a brief statement by the Investigating worker of the background

and the observations during the investigation.
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The rules of evidence almost never come Into play at thls hearlng, and even
hearsay evidence is admissible, as long as you can show that the hearsay Is

fairly reliable. The testimony may be as brief as the followling:

"| am Levi Fahrquardh, a soclal worker for the DCYS. On October 4, 1992 the
Diviston recelved a call alleging abuse occurring at the home of Count
Dracula. | visited the home at 1653 Transylvania Ave. and spoke to the Count
and Countess. While they vehemently denled the al legations, | asked to» and
dld Interview the couple's son Vliad Tepes. The boy seemed very pale and
anemic and somewhat underfed. He also appeared hol loweyed, and appeared to
need Subs?anflal orthodontia. Further, | noted a good bit of bruising on the
boy's neck surrounding what looked | lke some kind of paired sores or wounds
on each side of hls neck.

| tried to take plictures of the boy and his Injuries, but, unfortunately,
while the furniture In the room came out clearly, | couldn't seem to focus on
the boy.

| also noted that the boy had an Inordinate fear of religlous symbols and

mirrors and refused to go outside to play."

That above Is generally enough to persuade a court to find probable cause and
order an adjudicatory hearing. |f the court finds that there Is probable cause
to bel leve that abuse or neglect occurred, the court wlll then set a date for the
adjudicatory hearing. That date should be within 30 days of the date on which
the petition was filed with the court. However, a number of courts will read the
30 day Iimitation as beginning fram the date of the preliminary hearing.

Further, 1n some of the smaller courts, those which sit only one or two days a
week, the date may actually exceed the 30 day |lm|faflon period.

In any event, the adjudicatory hearing Is the primary hearing where the

al legations made must be proven by the pet!tioner, usually the Division. The
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standard of proof In this Instance Is one of a preponderance of the evidence.
This standard Is the easlest of the formal burdens recognized by the l{aw. Under
this standard, the petitioner need only show that, based on the evidence, It Is
more |lkely than not that the abuse or neglect did occur. Another way of stating
the burden might be to say that the case Is made If 51% of the evidence tends to
prove that the abuse or neglect occurred.

The adjudlicatory hearing Is the most formal of the three hearings, and has
all of the trappings of a trial. Witnesses are called by both the petitioner and
the respondent (defendant) In the usual order. The witnesses are subjected to
direct and cross examlnation. Objections are made, argued and ruled upon, and
closing arguments are made [f desired.

While many of the trappings and formal ities of a full trilal are observed, the
law, RSA 169-C:12, does not require that the court, or the parties, be bound by
the technical rules of evidence. The court may, In Its discretion, admit
normal ly objectionable evidence which It considers relevant and material.

While the terms relevant and material are terms of art with very speciflic
meanings, there ls really very |Ittle distinction between their meanings. What
they both generally mean Is that the evidence must, In some way, relate to the
Issues at hand, must tend to move the case forward and must add some evidence
towards proving or disproving the allegations.

As stated ear!ler, the evidence necessary at a preliminary hearing is minimal
at best. However, that Is no longer the case at the adjudicatory hearing. At
the adjudicatory hearing you will have to produce and present all of the evidence
to prove each and every element of the act alieged.

While In same cases that are clear cut, all that may be necessary Is one
witness and some photographs, In others, where the facfs are not so clear, It may
require a number of witnesses, photographs, tapes, efc. Even though the court
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can accept what would be normally objectionable evidence, you'l! find that In an
adjudicatory hearing the amount of such evidence that will be allowed will be

| imited. Consequently, you can expect the opposition fo object strenuously to
such evidence. Often times the objectlon will be sustalned by the court, so you
should never rely on such evidence unless there Is virtually no al ternative.

Based on the testimony and evidence that are presented, the court will make
Its determination as to whether or not abuse or neglect occurred. If the
evidence is Insufficient, the burden of proof is not met and the case is
dismissed. However, If everything went as planned, the court will make a finding
of abuse or negliect, as appropriate, and will schedule a dispositional hearing.

The purpose of the dispositional hearing Is to devise a plan under which the
children will be safe and the family wlll be strengthened and the problems
resolved. Towards this end the court will often issue orders at the end of the
adjudicatory hearing for various examlnatlons and evaluations to determine the
best method to accompl Ish the purpose.

While the dispositional hearing must be scheduled for a date within 30 days
of the adjudicatory hearing, the dispositional hearing can be continued beyond
the 30 day period by the agreement of the parties. Such continuances are
frequently granted, because the agencles required to do the evaluations are often
not able to comply with the 30 day requlrement,

At the time of the dispositional hearing there are, usually, none of the
formal [tles of the prevlious hearings. However, It is still the responsibiiity of
the Division to go forward in the matter. The usual way of accompl ishing that is
to tel| the court of the actions taken since the adjudicatory hearing, and to
provide the court with the soclal study and any other reports obtalned. The
court should also be provided with formal recommendations for the disposltional
order based on the various reports. The recommendations should, If approprlate,

specify the approprlate agency or governmental unit which Is to bear the cost of
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While the Statute speaks of only 3 hearings, there are, Inevitably a series
of other hearings to monitor the progress of the family, to recommend changes in
the court's order and the manner of treatment, and ultimately, to terminate any
further invoivement of the court and the Division with the family. These
hearings are usually 3 to 6 months apart, and are usually very informal.

(There Is a State statutory minimum of 1 court review per year and IV-E
regul ations require elther a court or administrative review every 6 months).

All of the hearings, regardless of purpose or number, are ciosed hearings.
Only those persons directly involved, or their representative are permitted In
the hearing room. The hearing room itself |s required to be some room other than
a courtroom used for criminal trials. However, Just where such a hearing is
conducted will depend on the facllities avalilable in the various courthouses.

Of course, since the Division's workers appear In virtually every District
court In the state, what has been outlined above Is what can be expected In the
most formal courts. And, since every court and every Jjudge Is dlfferent, you can
expect that the standards, the procedures and the formal ities observed to be
quite different from court to court. However, unless you have had some
experlence wlth the court, Judge and opposing attorney in past cases, you must
assume that you have to prepare for the most formal hearing and presentation of

your case.
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CHAPTER X
Consent Decrees

Since almost no one rel ishes the thought, or the real lty, of plowing through
the morass of varlious full blown hearings, there is an alternative that can be
used, the consent decree.

The consent decree, or consent order as it is called in the Statute, RSA
169-C:17, takes the place of the adjudicatory hearing, and sets the terms and
conditions that all parties must follow in the case. It Is Is worked out and
written up by the parties, who then sign it and submit it to the Court. Once the
Court accepts and approves the decree, it Is a valld and enforceable order just
as if it were written and Issued by the court after an adjudicatory hearing.
However, unl lke other court orders, thls order cannot be appealed by any party
since all parties agreed to It and signed it.

While the consent decree appears to be a Godsend to the weary, embattied and
overworked worker, the entire concept Is loaded with pitfails for the unwary,
especlial ly when deal ing with young children. A worker caught in one of those
pltfalls can quickly develop an Intense preference for the heated batties of
contested adjudicatory hearings.

As stated ear! ler, the consent decree takes the place of the adjudicatory
hearing, sets the terms and conditions to be followed and cannot be appealed. |t
shows a willingness by the parent to cooperate, and to seek whatever services are
necessary to reconstitute the famlly into a viable unlt. But, as with any other
agreement between opposing parties, 1t is reached through negotiation and
compromise. Each side must give up Somefhlng in order to get the decree written
and signed, and that is the first and largest pitfall.

Virtually everyone has some degree of prlde. Paren#s_accused of abuse or

neglect are no different, and in many cases, thelr pride, ego or self concept is
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brulsed by the mere allegation alone, and even more so by thelr being dragged
into court to answer those allegations. Consequentiy, they are in no hurry to
agree to a finding of abuse or neglect being entered against them even through a
consent order. The abuse or neglect finding will usually be the primary target
of thelr negotlations towards a consent decree. Yet, that Is precisely the last
thing that you should give away when working towards the decree, and then only
for same truly compelling need or reason.

Consider it from this point of view. Once you have a finding, whether it is
by the court after a hearing or by agreement of the parties, the baseline has
been set with the abuse or neglect being recognized and the perpetrator belhg
Identified. Since there Is no question as to the act or the actor, everything
el se that needs to be done flows naturally and InevItable, although not always
smoothly fram those facts. The parents, if they want a resolution to the
problem, must fol low the orders Issued or the terms and condltions set. ,There
can be no goling back. If they fail, you have everything that is needed in order
to pursue a Termination of Parental Rights (TPR) action under RSA ch. 170-C.

Now conslder what happens [f there Is no finding made as to the alleged abuse
or neglect.

First, the al legations remain merely that. There Is nothing definite to

state that the abuse or neglect occurred or who caused It.

Second, If the parents fall to live up to the agreement, they may be found in

contempt by the court. But, that's a big "maybe™ which usually doesn't

happen, and If It does the courts virtually never Impose sanctions. Most
often, everyone wlll sit around debating various alternatives to those
contained In the Initlal decree, and, most often, will settie on something
less demanding than contalned In the original decree.

Third, what If the parents live up to the letter of the decree, but not to

the spirit or Intent? Say that they attend all required counsel ing sessions,

but spend each session salling paper alrpianes. What have you accompl ished?
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Nothing! Where do you go from here? Back to the last part of Second above

where you debate down to a |esser burden.

Fourth, the parents flnally reach an end point and have accompl I shed nothing

other than to develop In you a propensity for climbing walls and chewing rugs

(Blgelows are usually the tastiest). Without a finding, you can't go for a

TPR, and, when the case Is old enough, there is llittle +hé+ the court can do

and less authority to keep the child away fram the parents.

Your only solution at this point is to let the child go home, then walit a few
months for a new Incident of abuse or negiect, and then do it the right wéy. But
think of how much easler it would have been, and how much work and aggravation
you would have saved If you had done it right the first time.

That Is not to say that consent decrees don't have a place In the scheme of
things. They do, and they can be useful when they are called for and
approprlate. However, when they are used, you should always insist that there be
a finding of abuse or neglect Included.

In those rare Instances where there Is a compelling reason for entering into
consent decree without a finding, there are other requirements that either must
or should be Included.

First, under Federal Guidel ines, and regardless of a flinding of abuse or
neglect, the following statement must be Included:

"the removal of the child (children) from the home Is the
result of a Judiclal determination to the effect that
continuation therein would be contrary to the wel fare of the
child (children)."

For your Information, the fallure to Include that statement, In enough cases,
woul d mean the IosS of federal foster care maintenance payments to the state.

For the parents! information, the judicial determination Is the court's
acceptance and approval of the consent decree.
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Now for the SHOULDS:

In every consent decree not including a finding of abuse or neglect, you
SHOULD Insist that the decree be |imited In effect to a period of no more than
three months. At the same time, you SHOULD insist that if the parents have not
made substantlial progress, the consent decree shall expire, and an adjudicatory
hearing on the orlginal Petition Is to take place. You should not agree that any
Information obtalned during the three month period be excliuded from an
adjudicatory hearing.

At the end of the three month period> you will have the opportunity to assess
the progress made by the parents. |f they have made substantlal progress and are
cooperative, you have the option of continuing to work with them, but with no
further court Involvement, or to extend the consent decree, with appropriate
changes for another three months. If the parents have failed to make progress,
you have the option of going to an adjudicatory hearing with additlional evidence
and proceeding as you normal ly would.

Careful ly handled, consent decrees can be useful. Carelessly handled, they
can easlly become the gateway to Dante's eight circle of Hell.

Examples of Consent Decrees are shown on the fol lowing pages:
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STATE OF NEW HAMPSH IRE

CHESHIRE, SS: KEENE District Court

J=-49.7

In Re: Tiny Tim

CONSENT DECREE

The parties hereto stipulate and agree as follows:

1.

That there is sufficient evidence to find that the parents, Mr. and
Mrs. Bob Cratchett have abused the minor child, Tiny Tim, in that
he has a significant deficlency of his left leg requiring the use
of a crutch.

That the parents shall, forthwith, provide to the minor child such
medical care as may be necessary to restore the full use and
functioning of the leg.

That the parents shal! enter Into counsel ing with Ebenezer Scrooge
for such period as may be necessary to resolve such problems as the
family may now be encountering.

That Ebenezer Scrooge shall provide to the court, at least every
three months, a report on the progress of the parents.

That the parents shall provide to DCYS such authorization as may be
necessary for the worker to monitor the medlical progress of Tliny
Tim.

That a hearing shall be scheduled not |ater than 6 months from the
date of this decree to monitor the progress of Tiny Tim and the

Cratchetts.
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7. That any party hereto shall have the right to request an earl ler

hearing If warranted.

DCYS

Mr. Bob Cratchett By Jacob Marley SW 111

Approved 10-4-92

Mrs. Bob Cratchett

Chartes Dickens, Justice
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STATE OF NEW HAMPSHIRE

MERRIMACK, SS: CONCORD District Court

In Re: Huey, Louls and Dewey Duck

CONSENT DECREE

The parties hereto stipulate and agree as follows:

1. That the above named minor children shall be removed from the home
of Donald and Daisy Duck.

2. That the removal from the home Is the result of a judiclal
determination to the effect that continuation therefn would be
contrary to the wef fare of such chlidren.

3. That Donald and Dalsy Duck should attend counsel ing sessions as
establ ished by G!adstone Gander.

4. That Gladstone Gander shal! provide to the court a report as to the
progress of Donald and Dalsy Duck within three months of the date
of this decree.

5. That this decree shall expire at the end of three months time from
the date hereof unless extended by agreement of the parties and
approval of the court.

6. That In the event Donald and Dalsy Duck shall not make sign!flicant
progress through counsel ing, DCYS shal! have the right to bring the

matter forward to be heard at an adjudicatory hearing.
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7. That all parties hereby waive any time |Iimits as may be establ Ished
by RSA 169-3 with respect to adjudicatory, dispositional or other

hearings.

8. That a hearling on this matter shall be held no later than 90 days

fran the date hereof.

DCYS

Donal d Duck By Scrooge McDuck

Approved 10-4-92

Dalsy Duck

Goofy, Justice
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CHAPTER XI
Hearings

In virtually every case where the Division becomes lnvolved.vyou. as the
petitioner and representative of the Division will bear the pivotal role. The
entire burden of proving the case will be on your shouiders, and what you do, or
fall to do, will determine the flnal outcome. |f you have properly investigated
and prepared the case, then your job will be relatively easy and the results
should be a finding In your favor. |f you are not fully prepared, you should
expect a very long and very uncomfortable time In court. If you get a finding In
your favor In such an Instance you can only credit [uck.

In Chapter 11l It was pointed out that there is an Inherent bias in your
favor sihply because of the normal human Instinct to protect our young. The
legisiative decision of selecting the easliest burden of proof, and the refusal to
burden the proceedings with the technical rules of evidence is an
Institutional ization of that human Instinct. But that bias can be destroyed by
I neptitude.

In deal ing In a court situation, you may be taking on the role of an attorney
even though you are not one. While you will not be held to the same high
standard that Is expected of an attorney, you will be held to a higher standard
than the average citizen. Since you must act the part, then you must play the
part. Every person who comes Into a court in the role of attorney should at
least appear to fIt the part.

-~ Dress appropriately and professionaliy; do not stroll In wearing blue jeans
and an old sweatshirt. Even if you don't think clothes should matter, that
kind of an appearance from any professionai can do nothing but annoy or
offend the court.

~- Beling In a court room, you are expected to and must follow the rules of

etiquette. Always stand when the judge enters or leaves the courtroom.
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Remain standing unti!| the Judge or ball Iff asks you to be seated. Always
stand when addressing the court unless the situation or the judge Iindicates
otherwise. Always use the terms "Your Honor" or "SIr" or "Ma'am" when
addressing the court.

Always speak loudly, clearly and succlinctly.

Never argue with the judge, the witness or other counsel.

Always state your case forcefully and wlth confidence, even when you're not
sure you're right, since the judge and opposing counsel may be even more in
the dark than you are.

Never, ever purposely mislead the court or misstate the evidence. If you are
ever caught, you can Just about bet that your case Is lost regard| ess of how
good it is.

Always treat everyone courteously, even when It hurts.

Never lose your temper or get upset during a hearing; that's the fastest way
of losing the Initiative and have the case taken away from you by your
opponent.

Use common sense In what you do and say and how it s done and sald.

Be flexible and alert. A small change In testimony or evidence may require a
smal | but rapid shift In tactics or order of presentation of evidence.

Watch and |isten to the judge. He wlill often signal, consciously or
unconsclously his acceptance or rejection of a position, or whether he wishes
to hear more on any glven subject.

Always | isten to the witness even though you may think you know what he will
say. |t Is not uncommon for a witness to say something different than you
expect, and that small change may elther win your case or kill you.

Most important, be comfortabie. Make the courtroom yours, and everyone el se,

Including the Judge, your honored guest.
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While courts and courtrooms differ, you, the petitioner, should always sit at
the table on the judge's left. However, that Is not a hard and fast rule, and If
the parents! attorney gets there first don't make an issue of It. Once the judge
has entered and asked everyone to be seated» it Is usually wise for you to remain
standing since you wil! have to start and will have to stand anyway. However, do
not begin until he Indicated that he Is ready.

Always begin by Introducing yourself, and your position with the Division.
State the name of the case, the nature of the case, [.e., abuse or neglect, the
name of the affected children, and speclfy who the petition Is directed against,
i.e., father, mother, both.

Next ask the court If It wants the names of all persons present. |[f yes then
introduce and point out everyone you know. If there Is someone in the courtroom
you don't know, say so and the court wil| ask. [f there [s someone in the
courtroom who you bel leve doesn't belong there, then say so, and let the court
decide.

Once the preliminaries are over, you wiil have to begin the presentation of
the evidence. As the Investigating worker, It Is usually wisest for you to be
the first witness so that you can lay the ground work for everything that
follows. Inform the court that you will testify first and take the stand. Take
with you your notes, all reports, tapes or other evidence +ﬁa? you intend to
enter Into evidence. Remain standing as you will have to be sworn in. Once
sworn you may be seated and may begin to testify. Speak slowly, clearly and
loudly enough for everyone to hear.

Your testimony begins with identifying yourself and your connection to the
Division. You should also state how long you have worked for the Division, and
your educational and tralning background in social work.

Begin your recitation of the facts with the date, time, and nature of the

-65-



complaints recelved by the Division. However, do not disclose the name of the
caller unless you have been authorized to do so or have been ordered to do so by
the court. Tell the court when you began the Investigation, who you contacted,
and whether the Information tended to confirm the Ini+ial compl alnt.

Tell the court of when you contacted the family, who you spoke to, and your
findings. If you took any plctures or made any voice or video recordings, offer
them into evidence at the appropriate points. Make sure you have the appropriate
playback machines In the courtroom, and in working order. However, do not piay
the entire tape for the court unless you are asked to, but expect that you will
be asked. It Is not usually a good idea to use volce tape unless you have a
clear admission of the allegations by the parents. Then play only the admission
and whatever Is relevant Immediately before that admission.

If the anatomically correct dolis were used, have them available during your
testimony and display them for the court. However, i+ Is not necessary to
disrobe the dolis to show thelr anatomical features. Nor should you re~enact the
manner in which the child treated the dolls during the interview, but rather
describe the actlions verbally.

Once you have stated your testimony, and presented whatever other evidence
you will enter, stop and tell the court that you are done. At this point the
parents, or thelr attorney, will have the opportunity fo cross examine you.

qury attorney has his own method of cross examination, but every method Is
designed to probe your testimony and to find and exploit any weaknesses in the
hope of destroying your credibility. So long as you have told your story as
sImplx and as straightforwardly as you're able, there Is | It+tle chance of finding
or explolting any weaknesses. However, regardless of how experienced you may be,
or how well prepared, always expect that you will suffer some dents by the time

the cross examlnation is finished.
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When the cross examination Is finished, you have the right to add such
addltional testimony as you feel may be necessary to correct any wrong impression
created by the cross.

Once you have completed your testimony, make sure that you have handed the
Judge ail of the evidence that you presented. Then return to your table and call
the next wltness, [f any.

The sequence In which the witnesses should be callied varies from case to
case, depending on a number of factors such as the severity of the abuse or
neglect, the nature of the abuse or neglect, and how many other persons or
agencies were Invoived. In general, the witnesses should follow some general
sequence where each addltlional piece of Information can be seen as resulting from
the previous witness's testimony and leading to what the next witness wiil say.

Two examples may be as fol lows:

1. The allegations are neglect. You testify that you went to the

home and found it unheated In the winter, |ittle food in the
house but beer cans strewn about, a general unheal thy and
unsanitary home. The second witness may be a child's teacher
or guldance counselor who may testify to the child's arrival at
school Inappropriately dressed, the theft of food, falling
asleep In class and excess absences. The third witness could
be the school nurse who testifies to continual colds, evidence
of malnutrition, earaches and dental problems., The fourth
witness may be an emergency room doctor to whom you had the
child taken who testifies that the child Is severely under-
nourished, has lost some hearlng as a result of [ongstanding

untreated ear or throat Infectlions, etc.
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2, In an abuse case, you would testify to seelng and photographing
some brulses. A school teacher or nurse may testify as to
several [nclidents of absences after which large faintly
discolored areas on the face etc. are noted. The third witness
may be a doctor with X-rays who may testify as to old breaks or
dislocations, definite recent events of bruising and his
opinion that these are all consistent with abuse.

In each of the cases the sequence could be changed or one or more witnesses
omitted. But, If used In the sequence outlined, you would, In each instance. set
the background that started the case, the teacher or school nurse would show how
the child has been affected iIn the past and the result of the conduct. This shows
a definite, long standing pattern which negates the possibil ity of a single
unfortunate Inclident or accident, while In each case the doctor gives the definite
statement of how the child got to that point.

Each of the witnesses would also present certain evidence for the court's
consideration such as school grades, school testing results, school heal th
records, hospital records, results of physical exams, views of X-rays, etc.

Of course, each of these witnesses will be cross examined by the parent's
attorney.

Once you have presented your case, pause a moment and quickly review the
testimony and the evidence and make sure that you've covered all of the elements
and that the judge has all of the evidence. |If you're finished, STOP. If you've
missed something, then put it In now or It will never get In. Once you're sure
you've made your case tell| the court that you "rest",

When you've rested, It Is the parents! turn to put on whatever evidence they
wish. In effect, your role and theirs are reversed. They will call the
witnesses, conduct the direct examination of the witnesses and put In evidence,

while you will cross examine those wltnesses.
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Once the parents' case Is complete, there is an opportunity to make a final
argument, al though most Judges would just as soon dispense with it. However, If
one |s to be made, remember that the parents will go first and you will have the
last word.

As you can see, each of the persons Involved in the trial plays a definite
role. The Judge's role Is obvious. Yours |s to choreograph the testimony and
evidence of the witnesses so as to sway the judge's opinion In your favor. The
parents! attorney's is to disrupt, disrupt, discredit and disprove everything that
you do so that his cllents will walk away without any harm, question or penalty.

However, everyone Involved Is also restricted In how they can perform their
roles. Each witness has a right to tell his or her story without unreasonable
Interruption or distraction. Neither you nor the attorney may harass or attempt
to Intimidate any witness. Nelther may attempt to blatantly prejudice the court
by any means, and nelther may present infl ammatory or prejudicial material merely
to sway the court.

How the parents' attorney will attempt to destroy your case will depend on the
attorney and the tactics he or she chooses to use. Some will attempt to bully

you, your supervisor and the witnesses with threats of a suit or the filing of a

complaint. Some will be condescending, or will treat you somewhat |ike a leper In
the hopes of getting a rise out of you. Some wlll attempt to embarrass you or to
fluster you by various means. Some will attack your competence or will even
attack you personally. Same wll| attempt to make the entire situation your

fault. In most of these instances the best procedure it so ignore the various
attempts. Never permit the opposing attorney to make you angry. Always answer
with courtesy. If you are not the one bearing the brunt of the attorney's
efforts, be prepared to protect your witnesses by objJections raised. Always stand
your ground and present the case your way regardless of what the attorney may do.

For you to respond to his tactlics wiil be to begin playing his game by his game by

his rules and you cannot win.
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CHAPTER X1 1
Evidence

Throughout this manual, various terms have been used, such as tesfimony, facts
and evidence. However, all of these terms relate to a larger body generally
denaminated as evidence.

Perhaps the best way to describe evidence is to say that anything brought to
the attention of the court that bears on the Issue of a case Is evlidence.
Consequently, all of the testimony of all of the witnesses is evidence, all of the
reports submitted to the court are evidence, X~-rays, photographs, anatomically
correct dolls, volce and video tapes are ail evidence.

Evidence can be categorized in numerous ways, depending on who is categorizing
and the purpose for the categories. One way Is to divide it into oral evidence,
documentary evidence and physical evidence. Oral evidence Is anything salid in the
courtroom on the Issues In question. Documentary evidence is anything that was
written relating to the Issues and submitted to the court. Physical evidence Is
any other solid object that can be seen, touched, etc.

However, this concept can be somewhat misieading as there can be some overiap
between the evidence. For example, a |etter over which there is contfroversy as to
contents, 1f presented and read during trial can be considered to be oral evidence
In some respects. On the other hand, If the issue Is not the contents, but its
exlstence, the letter can become physical evidence.

Another method of categorizing evidence Is to divide it into Inadmissible and
admissible evidence. About the only way to define the two Is to say that
inadmissible evidence Is any evidence that the court refuses to admit, while
admissible evidence Is everything else. The focus In any Issue of admissibillity
Is to see If there is any valid reason to keep it out. If there is none, it Is
admitted. However, even evidence that virtually everyone would agree Is

Inadmissible can be admitted If the judge bel ieves that there is a good reason to
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admit I+, and If he beiifeves It will be helpful.

While there are Innumerable objections that can be raised at tfrial, the actual
number that you will normally face is relatively small. Those objectlons are, -
irrelevant and/or Immaterial, no foundation, opinion, Incompetent, |eading,
non-responsive, argumentative, prejudicial, asked and answered, assumes facts not
In evidence, compound and hearsay.

IRRELEVANT OR IMMATERIAL - This subject was briefly touched upon previously,
and since they are so similar they will be treated together. Generally, evidence -
is relevant or material If It tends to prove that the matters at Issue Is more or
less probable. In other words, It is relevant or material If it tends to elther
prove or disprove an allegation. An Irrelevant or Immaterial statement would be
something such as "He Is a Protestant."™ |t would be relevant only If religlon Is
an issue to be tried, but is Irrelevant for any other purpose since It does not
tend to prove anything. -

NO FOUNDATION - A foundation objection Is raised anytime that some evidence is —
presented to the court essentially out of the blue. The evidence Itself may be
admissible, but it would only be admitted by showing that it belongs In this trial
by some facts or testimony. For example, you ask a witness to identify a
document, the wltness states that it is a report written by hims you offer It in
evidence, the objection Is no foundation. The objection Is valid since no one -
knows, at that polnt, what the document says, who or what the report is about,
when ff was done, what it was based on. For all anyone knows it could deal with
the price of cashews In Afghanistan and have nothing to do with abuse or neglect,
or could state an opinion wlthout any specific knowledge of the subject. |

OPINION = Oplnion evidence is permitted, but only by someone who is an -
expert. An expert Is anyone who has know!ledge of a subject greater than that of
the ordinary person. An auto mechanic can be an expert and can render an opinfon

as to whether a car was improperly repaired. However, that same person cannot
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give an oplinion as to whether a person was psychotic. As to that opinion he has
no more expertise than any other person and could have a great deal less.

INCOMPETENT - An objection as to Incompetence Is generally directed to a
speciflc Individual. The opinion of the auto mechanic on psychosis is an
Incompetent witness as to that issue. More generally, an Incompetent witness Is
one who does not have the capacity or ability to see, hear or understand what
transpired.

LEADING - Leading questions are those which suggest the answer that Is being
sought by the questioner. They are questions such as "you never hit your child,
did you?" Leading questions are always permitted on cross examination, dlrect
examination of an opposing party, usually permitted when you face a hostile
witness, and sometimes permitted for a friendly witness with a bad memory or
because of extreme age or youth.

NON-RESPONSIVE - This objectlion Is used when the witness refuses to answer a
question directly, or talks about an entirely different subject. An example may
be an answer such as the following to the question "were you driving the car?™ A,
"Well my mother doesn't |lke me to drive since she fligures that It's a lot
heaithier to walk. | usually walk everywhere that | go."

ARGUMENTATIVE - This objection Is usually used In two different ways. [t can
mean that the attorney Is arguing with the witness or that the attorney s giving
a final argument cloaked in the form of a question. For example "But you couldn't
have done that since it would be fliogical and no one in his right mind would have
put themselves In that position, Isn't that correct?"

PREJUDICIAL - Everything that is entered into evidence Is prejudiclal In some
fashlon or another since the purpose of presenting the evidence Is to prejudice
the judge In your favor. However, this objectlon is used to cover those |tems of
evidence that are so prejudicial that they would tend to Inflame or inclte the

Jjudge to such an extent as to prec!ude the possibitity of a fair verdict. An
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example may be an 8 x 10 color photograph of a very young abused child In obvious
severe paln, covered with blood and the ends of several bones sticking out through
the flesh.

ASKED AND ANSWERED - This objection is used whenever an attorney keeps asking
the same question over and over again and keeps getting the same answer. Some
dupl icatlion of questions and answers Is normal and expected, particularly on cross
examination. Asking that question and getting the same answer 3 or 4 times over
the course of 20 or 30 minutes cross Is generally acceptable, the same question
and answer asked 3 or 4 times In 2 minutes is not. Nor would the same question
and answer asked 10 or 20 times regardless of the length of cross.

ASSUMES FACTS NOT IN EVIDENCE - Th!s Is the kind of question that requires
that there be an assumption that some fact did occur, even though that fact has
never been entered in evidence. Such a question might be "™vrhen did you stop
beating your spouse?” when the Issue of beating one's spouse never arose prior to
the question being asked. It assumes that the beating, In fact: fook place.
However, there are occasions when such questions must be asked as when a witness
must be taken out of order for same reason. For example, an engineer may testify
that because the transmission mal functioned the car crashed, even though there had
been no testimony that the transmission malfunctioned. Judges wlll almost always
permit the evidence to enter subject to |ater proof that the transmission did
mal function.

COMPOUND - An objection to a question Is usually to stop confusion. A
compound question is one that has two parts, and effectively asks two questions,
but anticipates only one answer. For example: Q. "Did you then go home and go to
bed?™ A. "No."™ In this Instance what did the no apply to? Does It mean he did
not go home and did not go to bed; or that he did go home, but did not go to bed;

or that he did go to bed, but did not go home?
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HEARSAY - This Is the most complex objection, if not the most complex
principle, in the entire field of law. |t appiles to oral statements, actions and
documents, and It Is riddled with 23 or 24 exceptlions which permit the admission
of hearsay evlidence.

The original purpose of the exclusionary rule on hearsay Is easy to explain.
During any court trlal a party has the right to cross examine any witness who
testifles against him. The process of cross exaﬁlnaflon Is considered to be the
best way of testing the reliabllity and truth of the witness and his testimony.
However, If the statements made out of court are admitted, and the person‘makfng
those statements [s unavallable for cross examination, the admitted hearsay
statement |ies there unchal lenged and untested, and,» therefore, irrefutable even
though it may be a total |le. To avold that, the hearsay exclusion was invented.

Hearsay Is generally defined as an out of court statement of fered to prove the
truth of the matter asserted in the statement. A simple hearsay statement might
te a witness during an abuse hearlng who says "Mabel White told me that the
parents beat thelir klds a lot.™ It Is hearsay because It Is a statement that was
made out of court whose purpose Is to prove that the parents beat the kids a lot.
Mabel White Is not making the statement, she Isn't in the courtroom, she will not
testify, she can't be cross examined nor can the statement. However, even though
the statement is hearsay It Is admissible If Mabel White Is avallable to testify
since she could be cross examined on the statement.

There are numerous statements that would normal ly qual | fy as hearsay, but are
admissible for a varlety of other reasons. For example, "My brother cal led me
from New York and told me that It was too cold for him to bear." That statement

Is Inadmissible If it Is used to try to prove that It Is cold iIn New York.
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However, It could be admitted to prove that the brother was In New York, that the
brother called him, and that the phones between here and New York were working.
In each instance the statement is admlssible because It does not rely on the
statement of the brother, but, rather, Is an independent fact determined by the
witness who can be cross examined on those facts.

It may be of some ald to you to remember that a wlitness can only testify as to
what he or she saw, heard, felt, tasted, smelled or learned. |f the witness Is
not speaking of something that he or she percelved independentiy then it Is
probably hearsay.

It was stated earlier that hearsay can be an oral statement, action or a
document. The oral statement is relatively easy and has been discussed.

An actlion can be hearsay If the action Is Intended to be a statement. For
example, a witness Is asked how he knew it was cold outside if he did not go out
that day. The witness answers, "Well, | was looking out of my window and saw John
James standing on the sidewalk. John looked up and saw me. He pulled his coat
closer around him» blew on his hands and rubbed them together." The testimony is
hearsay because It talks about what John James did. The testimony indicates that
John James went through the actions only after he saw the witness in the window
and was done to convey to the witness the fact that It was cold. The actions were
a statement, the witness did not experience the cold himsel f, John James [s not In
the courtroom and cannot be cross examined. HEARSAY!!

A documen? can also be hearsay, particularly If Its contents are being used to
prove scme fact. However, many writings such as medical textbooks are not hearsay
as they are writften by recognized experts based on experlience and research, and
are not directed to a particular case or fact slituation. On the other hand,
letters or reports dlirected to a specific matter or Issue being |itigated are

hearsay. They are words or statements made in writing out of court being used to
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prove the truth of thelr contents. The writer cannot be cross examined, nor can
the document itself. However, the admission of documents Is much easier even
though they are hearsay because of the numerous exceptions to the hearsay rule.
For example, some of the exceptions that may apply might be a pubiic record, a
business record made In the ordinary course of business, vital statistics,
marriage or baptism records, church records, efc.

A word of caution Is necessary at this point since some records, otherwlse
admissiblie, may be excluded because of hearsay within hearsay. For example, a
pol ice report relative to an Incident Is admissible since 1t would fall under the
business records exception, Il.e., the officer Is required to prepare a report on
every Incldent that he investigates. However, [f the officer wrote down on the
report a statement made to him by a witness, that statement Is Inadmissible.
Reason: the report Is hearsay, but Is admissibie because of the business record
exception. That report Is also a statement of what the officer perceived
Independently during the Investligation and the officer would be able to testify to
those facts If he were on the stand. The witness's statement Is al so hearsay, but
Is made to the officer. |f the officer were to testify, he could not testify to
that statement. Consequentiy, i+ remains Inadmissible hearsay when written In the
report, even though the report is admissible. The admlssibil ity of the report
does not affect the Inadmissible nature of any hearsay contained in that report.

There is one other quirk that you should be aware of In the realm of hearsay.
Hearsay Is normally a statement made directly to a person who Is testifying. If
the witness testifles that he heard a person making a statement to a third person,
the witness can testify to that statement even though the statement Is otherwlse
hearsay. The difference here Is that the statement was not made for the benefit
of the person testifying but for some other reason and to some other person. It
Is admissible to show what the person making the statement bel leved, the fact that

the statement was made, etc.
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Having thoroughly confused you on hearsay and other objections, it is time to
consider the procedural steps to take to get whatever facts you wish to present
Into evidence.

With oral evidence, the procedure is falrly simple. You have called a person

to the stand to testify, the person Is sworn in and sits. Your first step is to
Identify the person, and if appropriate, their background, experience and
education or training. The next step Is to get testimony as to how they first
became Involved in the case. You may ask whether they have had any contact with
the family or some member of the family, when and in what capacity.

Having laid the background you can then ask what they observed or noted or
thelr experience. It ndrmally Isn't wise to permit the witness to ramble on, but
Is best to Interject with specific questions to guide and direct the witness. |If
the person has greater expertise In a particular fleld you may ask them for an
opinion if it would be helpful.

Documentary or physical evidence requires a different pattern before it will

be admitted. The evidence Is first shown to the witness who Is asked to Identify
It. Once identified, it Is shown to opposing counsel who has three options.

First, the opposing counsel may indicate there are no objections at which time the
evidence Is marked and accepted. Second, the opposing counsel may object for a
particul ar reason at which time the court may hear brief arguments and make its
ruling. |If the objection Is sustained the document Is not admitted, but If
overruied the evidence Is marked and admitted. Third, the opposing counsel may
feel that he does not have sufficient knowledge of the subject or document to make
a decision and will requires permission to voir dire the witness. Voir dire Is a
term used, in this context, to mean an out of turn brief examination of the
witness by opposing counsel on a very limited point for the purposes of
clarification. |f the court allows It, and as soon as it Is done, the opposing

counsel will then either object or not object to the entry of the evidence.
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Once the evlidence is marked and admitted, you then have the right to question the
witness In depth asbfo the exhibit.

There are two things to watch for here. The flrst Is that the marking of the
exhibit may be "for 1D only." That means that it Is not a full exhibit and has
not been accepted into evidence by the court. "For ID oniy" means that it was
marked merely for the purposes of ready reference when talking about the exhibit.
If you want that exhibit In evidence and conslidered, then you must always make
sure that at saome point before you rest that you ask the court to strike the ID.
By asking that, you are telling everyone you want that document to be considered
as evlidence.

The second cautlonary note concerns the use or handl ing of a report, letter or
other document. Once a document is entered In evidence, you may read the document
exactly as written, or you may permit the court to read it. However, you should
not ask a witness to paraphrase or interpret what is sald in fhé document. Such a
step will normally lead to an object!on that the document "speaks for itself."
What that means Is that the document and what is written In it Is evidence In its
entirety. It says Just what is says and nothing more or less. Therefore you have
no right to either add or detract fram the document.

Many documents, such as doctors' or psychologists! reports will cont- ain
phrases or words that are not normally used or understood by the normal perso- n.
You do have every right to ask the person who wrote the report, or another in the
same profession what Is meant by the word or phrase. You also have the right to
take particular words, phrases, sentences or paragraphs out of the document and
ask the witness what Is meant by It, or for further explanation, or for any other
questions relevant to the matter.

The State of New Hampshire has recently codified the evidentiary rules used In

its courts. Those rules, with some background and explanation can be obtalned in
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pamphlet form. At |east one such pamphiet can be found In every district office
in the state.

The New Hampshire Bar Association has prepared a 4 page pamphlet, (see
following pages) that contains a very brief Iisting of the rules of evidence,
steps In handl ing exhibits and a | Ist of frlél objections. This |isting Is a
handy reference, but Is not, and should not, be used as an alternative to the
formal evidentiary héndbook. Further, when you look through the |ist of trial
objections, you will note that it is very long with a great number of objections.
Don't worry overly about those objections as the use of the vast majority Is

exceedingly rare.
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New Hampshire
Rules of Evidence

At a Glance

These Ruies govern all cases, the trial of which commences on or after July 1, 1985, to the extent that they are not
inconsistent with existing statutory faw.

These Rules govern proceedings in the courts of the State of New Hampshire.

Their purposes are taimess and avoidance of expense or delay.

Reversal is possible only if an objection or offer-of-proof is made. Exceptions are not necessary.

Judge decides admissibility issues: confessions are heard without a jury in the first instance.

Evidence may be received for a limited purpose.

It 1airness requires, upon offer of a writing or recording, the offering party may be required to offer at the time related parts
thereof or related exhibits. i
Judicial notice: (1) Fact. known in the territorial jurisdiction of the Court or capable of ready determination from sources
whose accuracy cannot reasonably be questioned; (a) Naticed fact conclusive only in civil actions; (1) Law, decisional,
constitutional, and pubilic statutory iaw; rules of court; regulations of governmental agencies and ordinances of U. S. or any
state: {1ll) Notice mandatory if information supplied, but may be granted by court on its own; (a) Opponent of notice should
be heard: (b) notice is taken at any stage.

Presumptions apply only to the burden of going forward and do not shift the burden of proof.

Relevant evidence: makes a fact of consequence to the case more or less probable.

irrelevant evidencs is inadmissible.

Relevant evidence may be excluded if outweighed by prejudice, delay, confusion, or repetition.

Character is not admissible to prove an act uniess firat offered by an accused (via a withess), but may be admissibie for other
purposes. (See 607, 608, 609)

Character is proved by reputation or opinion: specific acts only on cross or when in issue.

Habit {routine), whether or not corroborated, is admissible to prove conduct.

Subsequent repairs are inadmissible on liability (allowed re ownership, control, feasibility).

Ali statements in settlement discussions are inadmissibie (except to explain delay or show bias). Release or settlement with
joint tortfeasor inadmissible.

Payment of medical expenses is not admissible to prove liability.

Ofters of pleas and their withdrawal are not admissible.

insurance is inadmissible on liability or extent of damage (allowed re ownership, controi, agency, or bias).

Prior consensual sexual activity of victim and person other than defendant inadmissible, except as constitutionally required.
No privileges, except as provided by constitution, statute, or Supreme Court rule.

Lawyer-client privilege may be claimed by client, to prevent any other person from disclosing confidential communications
made to facilitate rendering legal services; attorney may assert privilege on behaif of client.

Patient privilege as to confidential communications with physician, surgeon, psychologist, or pastoral counselor; may be
asserted by provider of care on behalf of patient.

Husband-wite privilege as to statements made in marital confidence; statements violating marital confidence may not

be admitted.

Priest. rabbi. minister, Christian Science practitioner privilege as 1o statements made to them in confidence in capacity
as spiritual adviser.

Reserved

Trade secret privilege, uniess it conceals fraud or works injustice.

Reserved

Governmentat privilege not to disclose identity of informer, except as justice may require, and subject to possible
dismissal or other appropriate relief.

Voluntary disclosure of privileged information by holder of privilege waives privilege, unless disciosure was privileged.
Inadvertent ar improperty compellied disclosure of privileged information still privileged.

Claim of privilege may not be commented upon, aithough cautionary instruction shail be given if requested.

A witness is competent unless the Rules disquality.

Personal knowledge is required of all witnesses (perception, recall, and ability to communicate).
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Oath or affirmation is required of every witness.

Interpreters must be qualified as expert and work under oath.

Reserved

A juror may not testify, but may be questioned after verdict, in the discretion of the court, to ascertain whether the case has
been properly tried.

Any witnesss credibility may be impeached by any party (e.g., for bias, prior statements). »

Credibility is attacked by opinion or reputation for truthfuiness, not specific acts other than crimes (Rule 609), uniess on
cross-examination the court permits in its discretion. (See 404)

Unpardoned aduit convictions are usable to impeach if invoived dishonesty, or if felonies and the probative vaiue outweighs

prejudice in use if less than 10 years oid (or older if, upon notice and hearing, the Court finds it fair to permit their use).

Religious beliefs may not be used to impeach. ‘

(@) The Court controls examination to find truth, avoid delay, and protect witness; (b) Scope of cross is not limited to direct,

unless the Court so limits in the interest of justice; (c) Leading is allowed on direct it necessary, on cross, and with withesses

who are hostile or adverse (identified with a party).

Writings used to refresh witness during testimony must be produced to the adversary; writings usad before testitying may be

produced in the discration of the court.

(a) Prior statements need not be first disclosed to witness in impeachment; (b) Extrinsic proof of prior statements is

permitted only if the witness is first given an opportunity to explain.

The Court may not ordinarily interrogate a witness, and must remain impartial.

Exclusion of witnesses shall be allowed in criminal cases, and may be allowed in civil cases; does not authorize exciusion

of parties or their representatives, or persons whose presence is essential, or the victim of the alieged crime.

Lay opinion is admissible if rationally based on perceptions and heipful to the trier of fact.

Expert opinion is allowed if it assists trier of fact. (Witness must qualify, speak with reasonabie certainty.)

Expert opinion may be based on known, admissible facts or any fact typically relied on in the fieid.

Opinion on the ultimate issue is admissibie if otherwise proper.

Facts underlying expert opinion need not be presented on direct; cross-examiner may inquire.

Reserved

Hearsay “is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to

prove the truth of the matter asserted Statements include acts only if intended as statements (e.9., raising a hand, nodding

the head). Prior statements of the witness, then under oath and now cross-examined are not hearsay. Admissions of a

party, including the co-conspirators or agents (if made during and relating to the agent's employment), and admissions

adopted by a party, are not hearsay.

Hearsay is inadmissible absent an “exception” or a Supreme Court Rule pursuant to statutes.

Exceptions to the Hearsay Rule, Availability of the Declarant immaterial:

(1) Present Sense Impression (e.g., “Look, it's dark outside”).

(2) Excited Utterance, by anyone, “relating to" a “startling event or condition” and before excitement fades.

(3) Present Mental State or Physical Condition (e.g., “My knee hurts”; *! intend to do so”) but. axcept for wiils, not memory
or belief to prove matter asserted.

(4) Statements for Medical Treatment (only those pertinent to diagnosis or treatment and only if trustworthy in court’s
discretion). .

(5) Recollection Recorded. (If the witness knew the facts once, recorded them when fresh in mind. and presently has
exhausted recollection, the memorandum may be read in evidence and received as an exhibit unless prejudicial or
cumuiative.)

(6) Business Records (and others regularly kept): Testimony by custodian or other qualified witness, showing a regular
practice to keep such records and that the exhibit was made in the ordinary course of the enterprise (and relates thereto),
record may be admitted.

(7) Absance of Entry in Business Records (and other records regularly kept) to prove nonoccurrence. nonexistence.

(8) Public Records or Reports (federal or other agency: activity, observations, evaluations),

(9) Records of Vital Statistics (e.g., births, marriages).

(10) Absence of Public Records Entry.

(11) Records of Religious Organization. (Informant need not be an officer thereof.)

(12) Marriage. Baptismal Certificates.

(13) Family Records (e.g., Bibles, genealogies. tombstones).

(14) Documents relating to Property Interests.

(15) Statements in Rule 803(14) Documents.

(16) Statements in Ancient Documents (20 years or older; document must be authenticated).

{(17) Market Reports, Commercial Lists (of types reiied upon by public or professionals).

{(18) Learned Treatises (relied on in direct or called to an expert’s attention on cross). If shown by testimony or judicial notice to
be reliable authority, may be read into the record, but may not become an exhibit uniess court finds probative value
outweighs prejudics.

(19) Reputation re “personal and family history.

(20) Reputation re Boundaries or Historical Matters.

(21) Character Reputation.

(22) Reserved.

(23) Judgments re Boundaries or Family History.
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Other exceptions where circumstantial guarantees of trustworthiness exist, (a) if the statement goes to a material
fact. (b) is more probative than other evidence, (C) it serves justice to admit.
Exceptions only applicable when declarant is unavailable (i.e., exempted by privilege, refuses despite order, shows lack of
memory, cannot attend due to death or iliness, or is absent despite an attempt to subpoena). .

(1) Former Testimony (where predecessor in interest had opportunity and motive to cross-examine).

(2) Dying Declarations, if believed death imminent (used only in homicide and civil cases).

(3) Statements Against interest (pecuniary, penal, or proprietary).

(4) Statement re Personal or Family History. .

(5) Other exceptions where circumstantial guarantees of trustworthiness exist, (a) it the statement goes to a material

fact. (b) is more probative than other evidence, (c) it serves justice to admit, and the adversary was warned before trial.

Hearsay within hearsay is barred uniess covered by an exception.
Credibility of the hearsay deciarant may be attacked, then supported.
Authentication requires a showing that the matter in question is what its proponent claims.
Self-authenticating documents:

(1) Domestic public documents under seal,

(2) Certified copies of unsealed domestic public documents,

(3) Foreign public documents signed and certified to the level of the U.S. consul,

{4) Certified copies of public records,

(5) Official publications,

(8) Newspapers and periodicals,

(7) Trade inscriptions (tags, labels),

(8) Documents with acknowledgment certificates,

(9) Commercial paper,
(10) Matters declared presumptively authentic by statute.
Signer need not testify uniess statute requires.
Originals inciude counterparts and prints from negatives; “duplicates” are identical copies.
Original writing, recording, or photograph must be used to prove its contents, except: .
Duplicates are admissible uniess (a) a genuine question of authenticity exists, or (b) use of the duplicate wouid be untair.
Evidence of the contents of an “original” is permitted if (a) the original is lost without bad faith, (b) the original is unobtainabie,
(c) an opponent will not produce the original, or (d) the writing, recording, or photograph reiates only to collateral matters.:
Public records must be proved by copy uniess unobtainable despite due diligence.
Summaries of voluminous records are permitted for convenience; originais must be reasonably available for review.
Contents of “originals® may always be proved by a party's testimony or written admissions.
The trier of fact decides (a) if the original ever existed, (b) whether an exhibit is an original, and (c) whether evidence of its
contents refiects the contents.

Exhibit Handling Steps:

Hand the exhibit to the witness (dictating for the record what you are doing).

Ask whether the witness recognizes the exhibit (describe it by exhibit number only).

Ask what the exhibit is.

Lay the foundation for its admission: Authenticity (Is it what it purports to be?); Relevance (What fact of consequence to this
case does it bsar upon?)

Show the exhibit to opposing counsel.

Ofter the exhibit into evidence. (Opponent is permitted voir dire at this point.)

Obtain a ruling from the court on your offer.

Have the exhibit marked.

Show or read the exhibit to the trier of fact.

Record in your trial notebook the date and time of receipt into evidence.

Before resting move to strike identification limitation from exhibits to be considered by trier of fact.

In cases where exhibits are exchanged before trial and pre-marked, a different procedure is followed.
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Trial Objections

Objections to Opening Slatomoml
Addressing Juror by Name
Anticipating Defenses of Adversary
Arguing the Case

Disparaging Comments

Fact Stated WHH Not Be Proven
inacmisaible Matter injected
Instructing Jurors on the Law
insurance Overty Stressed
Misstates the Law

Perasonal Belief in Merits Expressed
Prejudicial or inflammatory
Settiement Discussions Mentioned
Subsequent Repairs Injected

Weaith or Poverty of Party Mentioned
Objections to Competency of Witnesses

Inabiiity to Understand Duty to Tell the Truth
Judge or Juror Called as Witness

Personal Knowiedge Lacking

Objections on Privilege and Related Grounds
Attorney-Client

Objections to Conduct of a Witness
Argumentative Answers

Clothing Objectionabie
Communication with a Juror
Disparaging Comments

Dispiay of Unadmitted Exhibit to Jury
Fee Contingent on Answers

Inaudible Answers

Interruption of Questions

Looking to Counsel for Answer Cue
Narrative Answers

Notes Being Used without Permission
Prejucicial or inflammatory Statements
Protracted Answers

Refusal to Answer Precise Question
Unavailabiity for Cross-Examination
Unresponsive Answers

Objections to Conduct of Counsel
Bickenng

Blocking View of Counsel, Judge, or Jury
Candor or Fairness Lacking

Clothing Objectionable

At a Glance

Coaching Comments in Question or Objection
Communication with a Represented Party
Communication with a Juror

Currying Jury Favor

Custom or Courtasy of Practice ignored
Cutting Off Witnesss Answers

Deceit or Collusion

Delay of Suit

Dilatory Tactics

Dispiay of Unadmitted Exhibit to Jury

Faliure to Follow Court instructions
Gestures or Signais 10 Witness or Jury
Habitual or inentional Violation of Rules
Hostility 10 Court, Couneel, Party, or Witness
Inadmisaibie Matter Sought or Stated

Location of Counset while Questioning
Misquoting Testimony or Exhibit
Obijecting for improper Purposes
Orderty Triai Subverted

Payment of Withees Fee

Contingent on Testimony
Pononlladbllnwnorcmulnyc«myod

Personal Knowiedge Asserted
Personal Influence Exerted on Judge or Juror
Prejudicial or Inflammatory Matter Raised
Pretrial Order Violated
Protracted Examination
Publicity Violations
Religious Beliefs Injected

"Repeating Objectionable Questions

Respect for Court Lacking

Stipulation Violated

Subomation of Perjury

Suppression of Evidence

Testimony by Counsel

Undignified Conduct

Objections to Conduct of the Judge
Bias re Counsei or a Party

Coercion

Credibility of Witnesses Assessed
Disparagement of Counsei or a Party
Disparagement of a Witness or Testimony
Excessive Examination of Witnesses
Gestures or Facial Expressions
Interference with Presantation of Case
Merits of Case Evaluated for Jury
Mistakes (and Misconduct)
Oft-the-Record Comments

Prejudicial Statements

Settiement Pressure Inordinate
Summanzation of Testimony
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Objections to the Form of a Question
Ambiguous

Argumentative

Asked and Answered

Assumes a Fact Not in Evidence

" Contusing o Unintel

Exciudabie in Court's Discretion
Fact Barred by Pleading or Admission
Foundation Defective

Hearsay

{Hegaily Obtained Evidence
immaterial

Impeachment !mproperty Handied
Incompetent

Insurance improperly Handied
Imelevant

Mental Operations of Nonwitness Sought

Nonresponsive Answer
Objectionabie on Other Grounds
Opinion Offered without Basis
Parol Evidence Rule Violated
Prejudicial or inflammatory
Pretrial Order Obviates Testmony
Privileged or Protected Information

Reading from Document Not in Evidence

Rehabilitation Improperty Handled

Scope of Proper Examination Exceeded

Seif-Serving (Usually Hearsay)
Settiement Discussions Disclosed
Speaks for itseif (Exhibit)
Specutation inadmssibie

Stipulation or Agreemaent Obviates Answer

Subsequent Repairs Inadmissible
Testimony by Counsei

Undefined Term Empioyed
Undisciosed Document Barred
Wealth or Poverty of Party Injected
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CHAPTER XI 11
Witnesses

In every case that you try, the most Important element will always be the
witnesses that are called by either side. Consequently, the way that the
witnesses are handled, or mishandled, will determine the outcome of the case.

The purposes and uses of the witnesses are to bring out the facts and evidence
that you want to make your case. The only way to do that Is to ask the right
questions and to elicit the right answers. And the only way to do that is to
Interview the witnesses before the time of trial. '

After having conducted your Investigation, you will know what the facts are
and who can testify to which facts. However, during the course of the
investigation, you have been concentrating on the issue of abuse or neglect. Now
Is the time to concentrate on the witness to determine who they are, what their
backgrounds are, what prejudices they may have» how good or bad they may be on the
stand, how definite their statements or testimony will be, and what weaknesses
they may have. [t !s not uncommon to have a witness that you belleve will be
strongly In your faﬂor, essential ly sabotage your case out of strong desire to be
fair to everyones an%; perhaps, not to want to harm someone or hurt thelr
feel ings. If that is,» or will be, the case, you'd best be aware of it before the
trial, and be prepayed to handle It at trial.

If possible,/%ge best approach Is to meet with each person whom you intend to
call as a witngss sometime before the trial. WIith each person, take the time to
advise them with the date, time and place of the hearing, the purpose of the
hearin@{wwhere they fit in and what they can expect when they testify. Warn them
that fh;7process Is time consuming, and that they may spend a lot of time sitting
around and waiting.

Almost Inevitable, they wii! complaln, give varlious reasons why they would

prefer not to appear and may even refuse to attend. |t Is your responsibillty to
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convince them of the need to do so» and, I|f necessary, to advise them that they
will be subpoenaed. In fact, it Is best for virtually everyone if you Indicate
that they will receive a subpoena In order that they can be pald a witness fee.

During the interview, test their recollection of events, go over with them
their testimony and their reports, If any, and do some gentle cross examination fo'
ensure that they'l|l remain consistent. Do not put words in their mouths or ask
them to testify to something they did not observe themselves. Always make notes
not only of their testimony, but also of thelr appearance and what you think
they'|!| be | ike in court. Try to anticipate and discuss any problems you may
foresee. Resolve any discrepancies before you get In the courtroom.

By the time you get Into the courtroom, you should have your game plan set,
You shculd know who all of your witnesses are, the order In which they will be
cal led, what they will testify to and what evldence they will Introduce. From
here on out you should be little more than a director In a play letting your
witnesses |lay out the story for the court.

As the petitioner, you will start the case and call your witnesses first. You
will probably be your first witness and will lay the foundation for all of the
other evldence that Is to come. Building a case on direct examination Is very
much |lke bullding a house. It must be done fact by fact, each adding to the
entire case until It is completely lald out for the court.

The process of bullding your case in this manner is not very exciting, and Is
often quite tedious and boring. However, there Is no other or better way of doing
it. Do not attempt to speed up the process or to take shortcuts. Anything that
you miss will ultimately cause the case to come tumbl ing down around your ears.

Do not expect the court to make a leap of faith or Imagiﬁa+lon from one fact to
another. Cover every step fram the 1st fact to the 2nd so that there can be no
question that they are directly connected. Make sure that every fact tends to

prove some element of the allegations made In your petition.
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All of this Is done through the careful and complete direct examination of
your wltnesses.

The direct examination of every witness can be separated Into 3 or 4 basic
parts; flirst, the identiflication of the witness, second, the background of the
witness, third, the observations of the witness relative to this case (the
evidentiary phase) and fourth, conclusions or opinion, If the witness Is an
expert.

In every instance, and throughout the entire course of the direct examination,
the questions must always be asked the same way. The questions must be neutral.
They cannot be |eading and they cannot be suggestive. They must fiow In a logical
and understandable sequence.

The identification portion of the direct Is to identify fully the person who

Is testifying. This Is required so that the opposing party knows who the person

Is and what connection he or she has to the matter. The questions are simple:

"Please state your name and address",

"Please state where and by whom you are employed",

"How fong have you been so employed?”,
- "Were you so employed at the time of the Inclident?®

The background phase Is to provide the court with the witness's background,

and for a professional such as a doctor, the person's education and tralning
leading to his or her expertise.
For a non-professional, the questions may be something | ke the followling:
- "How long have you | ived at that address?",
- "Are the parties nelghbors of yours?",
- "How long have they been your neighbors?",
- "Do you know them personally?",

- "How long have you known them?"
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For a professional, the questions are different, but stil! serve the same
purposes. For example:

- "What Is your profession?",

~ "Where do you practice?™,

- "ow long have you been In the profession?™,

= "Do you have a special ty?",

- "What Is your special ty?",

- "Please tell us your educational background",

- "Have you had any further tralning",

- "Are you a member of any professional societies or assoclations?",

"Have you held any offlces In any of these socletlies or associations?".
Once the identification and background of the witness has been laid out,
everyone knows who they are and what the direction thelr testimony will take which

permits you to get Into the evidentiary phase, what they saw, heard, or know.

The first two phases are the easy part that normally draws no objection.
However, the evlidentiary phase Is where the battles take place and where any cross
examination will take place. The questions here must be careful ly crafted and
asked. The process here must be slow and palnstaking. The questions are to get
the person to tell what he or she knows of the situation.

For the non-professional the questions may be as follows:

- "During the years that you've been a neighbor, have you observed, or come to

know the children?",

- "How often have you seen them?",

- "Have you seen them with their parents?",

- "How have they been treated by their parents?",

- "Can you give us some examples of the treatment you've seen?",

- "Can you give us some [dea of when that may have occurred?",
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- "Have you observed the way that the children were dressed?",

- "Were the clothes they were wearing appropriate for the weather

condl tions?",

- "Why were they Inapproprlate?",

For a professional:

- "Did you have occasion to see any of the children?",

~ "On what date or dates did you see the children?",

- "Did you see them in your professional capacity?",

- "Was [t for the purpose of treating the children?",

- "What were they treated for on that occasion?",

- "Did you examine them at that time?",

- "What were the results of that examlnatlion?",

- "|n your oplnion, what caused that particular condition?",

= "In your opinlon, could the conditlon have resulted from any other factors

such as an accldent?",

- "Why not?"%.

Much of what is asked during this phase, if asked In the manner outl Ined
above, wlll get through without objection, because each question bullds on the
preceding one. |If the first question Is not objectionable, then, normally, none
of the others wlll be.

The opinions that were sought from the professional are unobjectlonable since
the professional has knowledge beyond that of the ordinary person, and his
knowledge puts him in a position to make those judgments. However, you will also
note that there were some opinions asked for, and stated, by the non-professional
witness. These questions and answers may be objected to but are not normal ly
objectionable since they are of a type where common human experience and

understanding come Into play. In other words, an opinion can be glven by any
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person on a subject where every ordlnary person has some experience. For example:
virtual ly everyone has been drunk at some point, or has dealt with a drunk.
Consequently, we are all In a position to give our opinion as to whether or not a
person appeared drunk, but not necessarily If he was drunk. Similarly, wé have
al! been cold and know How we must dress to stay warm. Consequently, we are all
able to give an opinion of whether or not a child was Inappropriately dressed for

the cold weather.

The flnal phase of questioning is the opinion phase. This phase Is restricted

exclusively to professionals because It asks them to give an opinion on the
ul timate Issue before the court, i.e., did the abuse or neglect occur. The
questions afe usually |imited and may be as follows:

- "Doctor, based on your exam(naf!on‘and contacts with this famlly, do you

have any opinion on how the child was treated?", )

- "In yéur opinion, could it have been caused by aﬁy other factor than abuse

or neglect?",

- "Do you have any opinion on whether such conduct may continue?",

- "What is your opinion?",

- "Do you have any opinion on how the child may be affected If such conduct

continues?™,

- "What is that opinion?",

Once you've reached this point with a professional, or at the end of the
previous phase with an ordinary witness, you've accomplished everything that you
can. STOP at this point and don't ask any further questions.

That last warning may seem unnecessary, however, all foo often you will see
someone who wants fo drive the point home one more time, ask the question in a
slightly different way and gets an entirely different and unexpected answer. That

answer may, at the least, cause a lot of confusion and dilute the power of the
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previous testimony, or could be the opening needed by opposing counsel to unravel
the entire testimony on cross. WHEN YOU'RE FINISHED, STOP.

Many people, In preparing for direct examination, will prepare a |Ist of

questions to ask, wlll ask those questions, anticipate the answer and will then
ask the next question. All too often in the process they will forget to |isten to
the answers and will miss Innumerable opportunities and drive a point home by

following up on something that may have been said. However, there Is nothing
wrong with such a list If it Is used as a guide for the areas to be covered rather
than a script. You can rest assured that if you are trylng to use It as a script,
and at the same time you are |istening and reacting to the testimony, your script
will be useless in no time fiat.

Once your direct examination Is completed, the opposing attorney has the

opportunity to cross examine. Pay attention. Make sure that you hear and

understand each and every question and answer. Once the cross-examination Is
compieteds you will have an opportunity for re-direct.

The purpose of the re-direct is to correct any wrong impressions created on
cross, to strengthen any weakened testimony, and to re-stress any important
testimony lost In the shuffle. However, the re~direct must be limited to the
areas addressed on cross only and should not bring up new testimony unlegs cal led
for by the cross. Do not bring up on re-direct something that you forgot on
direct that was not addressed on cross. You can't do it.

When you are considering going Into re-direct, your first question to yoursel f
Is whether you need it. The mere fact that there was cross examine does not
automatically mean that there is re-direct. |If the cross did no harm to the
direct testimony, caused no confusion and required no clarification or

strengthening then do not re-direct.
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On the other hand, If damage of some type is done» or [f the cross has been
very long, then you should re-direct. However, in these cases re-direct only
those areas where you perceive the damage or the confusion. And then limit your
re-direct to as |1ttle as you must ask to re-make the point. Once you've

accompl ished the purpose, stop and sit down.

In the fullness of time,» you can expect that you will| have presented all of
your witnesses and evidence. Each witness will be treated in the same manner,
asking the same types of questions, and they will face the same cross and
re-dlrect. Finally, you will be done and you will rest.

At this polnt, you and opposing counsel will change positions., Now, he or she
will be responsible for presenting the direct evidence and you will be responsible

for doing the cross examination.

Cross examination Is an art. It Is f)ashy, exciting and dramatic. It Is also

dangerous and deadly, full of booby-traps and pitfalls for the unwary. |f done
right It can drastically Iimit the effectiveness of the opposition's case, and in
a few very rare instances It can destroy it. |If done wrong It can help the
opposltion make their case and can blow your socks off.

There Is no really good way to tell you how to conduct an effective cross
examination of a witness. Volume on volume has been written on the subject, the
glory and the dangers. And there are aimost as many Ideas on the subject as there
are lawyers. Perhaps the only thing that everyone does agree upon Is that the
only way to become effective Is through experlence. In other words, as In almost
everything el se, the more practice you get the better you get.

Of course, none of that helps you figure ouf how to do a cross examination, so
the following 10 commandments on the art of cross examination have been stolen
from Professor Irving Younger who Is generally recognized as the present day's

leading expert on the subject.
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IX.
X.

IRV ING YOUNGER'S
10 COMMANDMENTS ON
CROSS EXAMINATION

Be brief

Short questions, plalin words

Ask only leading questions

Never ask a question to which you do not already know the answer
Listen to the answer

Do not quarrel with the wltness

Do not permit the witness to explain

Do not ask the witness to repeat the testimony he gave on direct
examination

Do not ask one question too many

Save the explanation for summation.

Every one of these commandments have a hal lowed place In the legal profession,

and, hopefully, even a brlef explanation of each will show you why.

1. BeBrlef: Judges are pressured by large dockets, and bored by unbel levable

repetition. They hear the same testimony and excuses day after day, case

after case. There is |ittle that you will ever present that wlll either shock

or surprise a judge with some experience on the bench. Furthermore, having

the experience, It Is not necessary to beat him over the head with a fact

before he gets the polnt. By being brief, you are ensuring that he Is hearing

everything rather than nodding off while you dither on one minor point,

thereby missing the full effect of the next point made.

Just as important, the less time you spend on cross, the less chance you

have of making a mistake and getting hurt by the witness.

2. Short Questions, Plaln Words: Being professionals, you, |ike all other

professionals In all other professions, have developed certain terms that you

understand perfectly, but which are a mystery to everyone else. If you use

those words, the instant the judge, and anyone el se who hears them, will stop

| istening to you and will chew on that word for a while trying to figure out
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what you sald. That word-stop may wel! cost you the Impact of the point you
were making and the entire train of thought you were bullding.

Precisely the same effect Is caused by long, convoiuted questions. By the
time the last part of the question s asked, the first part Is forgotten, or
the last part Is never heard because every is trying to make sure that they
unqersfood the first part. Inevitable, someone will say they didn't
understand the question and will ask you to repeat it, someth ing you could
probably never do. No matter what happens, everyone's concentration Is broken
and your entire thrust may be milssed.

There is an acronym sometimes used by attorneys to hel p control them-
selves; K.1.S5.S. "Keep it simple, stupidl!"

Ask Only Leading Questions: |t was previously stated that leading questions
are always permitted on cross examination. Leading questions were also

def Ined as being questions that suggest the answer sought by the question or
questioner. That Is a nice way of putting it whén in reallty, on cross
examination you are trying to stuff the answers Into the wltness's mouth, and
get him to say just what you want to hear and nothing else. Not only do

| eading questions permit you to do that, but they al so permit you to control
the witness. They permit you to stop him from saying what he wants to while
you lead him down the primrose path to never never | and. Always, to the
ex+en+ possibie, get the witness to give you a straight “"Yes", "No", or "I
don't know" answer. If you are getting more than that you're not l eadlng
enough. Generally, you shouid end every question with a phrase such as "isn't
that correct", "isn't that true", etc.

Never Ask A Question To Which You Do Not Already Know The Answer: |t sounds
so easy and so reasonable, yet It Is violated continual ly, almost always

leaving the blood-splattered remains of the questioner on the floor.
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Aimost every witness will, at some point, say something that makes you
curlious to find out why they say that. The answer Is a teaser, It is bait for
the unwary, It is the snake's apple which, If bitten, will not only strip you
of your innocence, but will do so In the worst possibie way.

Whenever you are curious, [t means that you do not know what is behind the

answer you Just heard and cannot possibly know what the answer to the next

question will be. DON'T ASK IT!

If you do ask it, almost Invariably, the answer will be the one key
statement that will put everything el se the person said In perfect |ogical
perspective, and make him complietely immune to any further questioning. At
the very least I+ will give the person the perfect opportunity to explain away
any Inconsistency In his prior testimony.

Listen To The Answer: This rule was previously laid 6u+ in the discussion on
direct examination, but is even more Iimportant here. If you are not | Istening
to the answer, you will miss either the golden opportunity to nall the case
shut, or the thrust of the stake that just went through your heart.

People say incredibie things on the stand because they are under pressure,
in a strange environment, and, usually, can't think clearly. Many times they
will disclose things that they would never have sald In other clrcumstances.
But once said, they will do their best to cover It up or explain it away. If
you're not |i1stening, you'll miss it and they will be successful in the

coverup.

Do Not Quarrel With The Witnesses: Two reasons for this rule. First, It
looks terrible and wil|l draw an Immediate objection. Second, and far more
important, it gives the witness the opportunity to wriggle off the hook after

making a total fool of himself.
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Imagine a witness who just said something absurd. Imagine yourself asking
"Do you expect the court to belleve that?" Now imagline the witness answering
"0f course not, you got me confused, what | really meant to say was..." Now
imagine further you're not asking that question and the absurdity hanging In
the alr, unchanged and unexplained for all to absorb. Imagine further the
sound of the witness's credibiiity being flushed down the tubes.
Do Not Permit The Witness To Explain: Look back to 3. What YQu're trying to
do Is to get a series of answers from the witness that leads him, and everyone
else, to the conclusion you want them to draw. So long as he keeps answering
your questions, your way, you succeed. But, the minute he breaks away from
your |ine and begins to explain, the careful chain you are forging develops
weak |inks. The less that the witness says other than yes or no In answer to
your questions, the surer you are of getting the result you want during the
cross examination.
Do Not Ask The Witness To Repeat The TestImony He Gave On Direct Examination:
Again, the reasoning behind this rule is simple. If the witness's statement
was damaging to you on direct examination, you want to minimize the damage.
You certalnly won't do that if you permit the witness to repeat the story a
second or third time. Remember also that the more often something Is said,
the more bel levable and acceptable It becomes. Don't help the witness cut
your throat, don't ask him to repeat his testimony.
Do Not Ask One Question Too Many: Thls again Is a warning sounded earller
when discussing dlirect examination. Agaln, it [s more valid and Important
there than in the direct examination. Remember that what you are tryling fo do
Is to lead the witness down your path leading to the conciusion that you

want. In many instances, that path Is a lot shorter than you anticipated, or
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an unexpected witness statement may get you there far sooner than you had
hoped. In either Instance, once you get there, stop. There are innumerable
cases In the !aw books which show the devastating effect of one question too
many. That last question is almost always unnecessary. The other questions
that you asked to that point will have set the tone that you want and will
have left the Impression you want. That last question will inevitably be the
one which el icits the answer that explains everything and firmmly closes the
nice gap you had created to that point.

Once you achieve your effect, STOP.
Save The Explanation For Summation: This commandment is most often
particularly directed to juries and jury trials but can work just as well with
a judge. Agalin, the error made here Is one of attempting to stress some
signiflcant point several times and in several ways to make sure that the
Judge hasn't missed It. Unfortunately, In doing so you are giving the witness
more time and more opportunities to correct the Impression you're making. To
avold It Is simple. All you need do Is create the Impression and stop. Then,
when you make your closing argument to the court, you can stress it to your
heart's content, and the Impression cannot be corrected or disputed by the
witness since he Is no longer on the stand and can say nothing. In essence,
you get an extra free shot at the witness's testimony wlthout risk.

If you read the commandments and the expl!anations through agalin you'l! note

that there is a great deal of similarity in the reasons given. But that does not

mean that there are too many commandments and that they can be reduced. What 1+

does mean Is that there are a lot of different directions from which you can get

smacked by the same baseball bat. Learn, remember and fol low these commandments,

and your life In court will be much more pleasant.
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As with any other rule or set of rules, these too are made to be broken. They
have been on many occasions by many attorneys. However, the ones who have done so
successful ly are the names such as Clarence Darrow, Abraham Lincoln, F. Lee
Bailey, Louis Nizer, etc. The ones who have done so unsuccessfully are just about
everyone else who has practiced |aw and who you will never hear of.

That does not mean that you cannot, and If you do it long enough, you will not
successful ly violate the rules. It just means that the vast majority of the Time
you'll get caugh?. There are no good general izatlons, but one example may be a
witness who makes such an outrageous statement on direct that you can ask him to
repeat that statement again on cross. |f he does repeat it and 1t Is still just
as outrageous, you can sit down without asking any further questions, fairly well
satisfied that you have conducted an effective cross. But remember, he may not
repeat it, he may change It, or he may explaln [t and you're the one with the
prob]em.

Thus far the subject of cross examlination has been looked at from the
perspective of what you should or shouldn't do when you are the one asking the
questions. But even knowing the 10 commandments does not always help when you are
the one being cross examined when you testify. The guidelines in that instance
are both similar in some respects, but different in others

:Afljgi. keep your cool. The opposing attorney will do everything In his power
to fluster you and fo catch you of f guard. You are a professional; stay
professional on the stand.

Second, |isten to the question. There is nothing worse than to have a witness
answer a question that wasn't asked. Often, the answer is just close and just bad
enough that the attorney will not try to correct I+, If you didn't hear the
question fully, or you didn't understand the question, or I+'s too long or too

Involved, then ask to have it repeated or clarified. That simple step serves a
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varliety of purposes, It ensures that you have heard correctiy and will answer
properly, 1t glves you additional time to think, it glves you an opportunity to
frame your answer, and it disrupts the opposing attorney's rhythm.

Every attorney, on cross, attempts to set a rhythm of question and answer. |If
done properly it can become almost hypnotic. Any disruption of that rhythm makes
it more difficult for the attorney to attain his purposes.

Third, answer as simply, completely and as brliefly as possible. Don't use
terms of art if you can avold them. Don't ramble on. Say what you have fé’say
and stop. The less you say, and the simpler it Is, the less the attorney will
have to grab onto and twist around. But always make sure that your answef is a
full answer to the question asked. Don't leave openings for additional questions
If you can avoid i+,

Fourth, be candid. |f you don't know something say so. It may not iook that
well, but It looks a |ot better than having your entire testimony ripped to shreds
simply because you've tried to cover up a mistake. [f you've made a mistake,
admit I+. You're not the flrst, you won't be the last. I+ Is far easier to
forgive a mistake than to accept a coverup. Besides, your admission of a mistake
makes everything el se you say that much more credible.

Fifth, stay consistent. So long as your testlimony remains consistent, It
cannot readily be Impeached. To be impeached, ail of the testimony has to be
shown to be faulty and unreliable if it Is all consistent, and that's almost
impossible. If you are Inconsistent, chunks of your testimony can be discarded,
but, unfortunately, you have no control over which chunks. At the same time, it
must also be logical in terms of common human understanding. People will

automatically discard any testimony that Is Illogical.
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Sixth, Don't volunteer. Answer the question asked, and only the question

asked. Anything that you volunteer may wiil give the opposing attorney another
shot at you and an opportunity to distort what you've said. Further, walt for a
question before speaking. People hate silence, particularty In a courtroom. All
too often If an attorney is silent, the witness, assuming something more is
desired will say something, anything, just to fill the silence, and that someth ing
Is often their undoing.

Seventh, don't argue. Glive your answer, and et it speak for itself. The
attorney will attempt to disparage you or your testimony, which is his job. If
you try to defend by arguing, you may well end up saying something you'l| regret.
Besides, If you don't argue, the attorney will eventually begin to lock silly.

Finally, always be prepared to say BUT. Remember that the art of cross
examination is the attempt to lead a witness to a particular conclusion through
the use of a series of yes or no answers. Any one of those yesses or noes by
Itsel f Is essentially harmless, but, when strung together they can be
devastating. Usually, the questions are framed to get a yes or no answer. And
usual ly you will be willing to comply since the answers are clearly yes or no.
However, there will almost always be one or two In the string that are not exactly
a yes or no. Nevertheless, the tendency Is to simply say yes or no. Avoid that
tendency |ike the plague.

Give the yes and no answers where they belong, but when you get to one of the
not exactlys, the answer you should always glive s "Yes, but..." or "No, but..."
That gives you the opening to permi+ you to explain your answer fully. And every
explained answer precludes the questioner fram getting what he's after. As soon
as you say the but, continue with your expianation. Some |awyers wilt fry to cut
you off, but the judge will rarely let him do it.

Remember always, you have the right to give a full answer, and the But will be

your salvation.
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CHAPTER XIV
Motions

in virtual ly every case that you will ever handle, there wiil always be a need
to file motions. Motions are the way In which the court Is alerted to a
particular situation that must be addressed. They can be used for any purpose you .
desire, and can be fliled almost anytime.

Every motion must contain certaln minimum format and information to be
accepted and acted on by the court.

1. At the very top it must contain the phrase "State of New Hampshire."

2. Below that and on the left the county In which the court sits Is typed.

3. On the same level and on the right should be the name of the particular court.
4. Somewhere on the next |ine, either below the name of the court, or In the
middle of the page, should be the number of the case.

5. Next bejow that Is the name of the case, and below that the title of the
pleading, l.e., Motion To Continue, etc. A sample format |s provided at the end
of this chapter.

The body of the motion should identify whose motlon It Is, then the situation
that needs to be addressed, as briefly as it can be stated, and the rellef that Is
requested, followed by the title of the agency and the name and signature of the
person filing the motion. Finally, each motion should contain a certification
Indicating that the motion was sent to all concerned partles and/or counsel.

In almost every Instance, a motion requests the court to do something that you
want [+ to do. It Is a formal request for the court to act. As such, It Is a
request for the alteration of the status of the case.

Since any alteration of the status of a case will| affect all of the parties In

scme ways [t Is required that everyone affected be notified of the request.
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Consequently, whenever you file a motlon, [t Is required that you send a copy of
the motion to every attorney who has flled an appearance, and to every party,
i.e., Plaintiff, Defendant, Petltioner, Respondent, who Is not represented by an
attorney. The coples must be sent at the same time that the original Is sent to
the court.

The only time that a copy of the motion is not sent Is in the rare Instance
when an Ex Parte Motion must be filed. However, even In that Instance, the court
will usually requife that some notice, with a copy of the motion, be sent to all
parties In time for the hearing.

Once the motion Is filed with the court, each party must react to the motion.
Usual ly, the reaction Is to flle an objection or to do nothing. If an objection
to the motion Is flled, It Is required to be filed within 10 days. If no
objection Is filed within the 10 day period, the courts assume that there is no
objection and the motion is automatically granted.

There is no particular form or format for an objection. Generally [t follows
the same format as the motion. The title Is usually elther just Objection If
there Is only one motion pending, or Objection to (Plaintiff's/Defendant's) Motion
to (Whatever). The longer title Is usually a good Idea [f there are more than one
motion flled at the same time, or there are, or will be, a series of motions flled
over the course of the proceedings. By giving full title to the objection, It
will preclude the possibility that the objection will be missed.

Véry little needs to be stated in an objecflon. al though you will oftfen see an
explanation Included. At a minimum the objectlon should Identify the party who Is
objecting, the fact that an objection Is raised and a request for a hearing.

While most courts almost automatically grant or schedule hearings on contested

motions, It does not need to do so If the request for a hearing Is not made.
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While there Is no strict rule as to when motions can be made, It Is generally
frowned upon if a motion is made much later than 10 days before a trial date.
However, for a Motion to Continue, the court rules require that the motion cannot
be made any later than 10 days before the trlal date.

Since an objection to a motion Is a pleading Just | lke the motion itself, the
objection must also be sent to all counsel appearing in the case and ail parties
not represented by counsel. So too must you Include a certification statement
Indlicating that the objection was sent.

One major failing that appears to be fairly prevalent among Division for
Children and Youth Services workers Is the fallure to put a date somewhere on the
motion or objection. Normally, this would not appear to be a big deal. However,
you'd be surprised how often you need to refer back to a date when a motion was
flled. You can Imagine how frustrating it can be to find a motion, and not be
able to pinpoint Its date any closer than that It was sometime in a 2 or 3 month
period. Occaslionally, that date can become critical if you are accused of elther
doing something without permission, or not doing something that in retrospect
needed doing. A date on the motion can overcome that problem very rapidly.
Another problem with undated motions appears when 2 or 3 simi!ar motions were
flled over a course of months or years. |f they are undated, there is no way to
tel! which was first, second or third. That, too, can create substantial
headaches. ALWAYS DATE EVERY MOTION, GBJECTION, OR OTHER PLEADING.

If you really get into a crunch, you just may be able to get out from under by
checking the docket card In the Court Clerk's Office. Oftentimes, the clerk will
keep a | Ist of every document filed and the date it was received by the court.
However, clerks do not favor having people rooting around In thelir files, so keep

this option as a last resort.
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While the motions discussed so far have been those written and typed In the
safety and sanctity of your offices, oral motlons can also be made. Oral motions
are just that, those spoken to the court during a triai. They are relatively few
in number and are usually made by the defense. Usua!ly they concern motions to
dismiss, or motions to strike evidence, but can cover the same range of subject
matter as written motions. While you need not be overly concerned with oral
motions, you should be aware of thelir existences and should use them if the

occasion warrants.
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STRAFFORD, SS:

the

STATE OF NEW HAMPSHIRE

ROCHESTER District Court
J86~471

In Re; Sarah L.

MOTION TO CONTINUE

The Petltioners Division for Children and Youth Services (DCYS), moves

court to continue the hearing scheduled for October 4, 1992.

1.

7.

Sald hearing was scheduled by the court In. Its order of March 17,
1992.

The purpose of sald hearing was to evaluate the progress of the
family with respect to the issue of family therapy.

The DCYS worker currentiy assigned to this case has recently been
admi{tted to the New Hampshire State Hospital at Concord for
evaluation and treatment.

It Is anticipated that such evaluation and treaitment shall be
completed not later than November 1, 1992, at which time the worker
will re-assume her dutles.

I+ Is DCYS' understanding that the family Is making appropriate
progress in the treatment program.

The continuation of this hearing for a period of 30 days will not
affect the progress of the famlly.

This Motion has been discussed with all parties who do not object.

WHEREFORE, +he DCYS moves the court to:

A.

Continue the hearing scheduled for October 4, 1992 for a period of 30

days.

-104~




B. Grant such other and further rellef as may be just.
Respectful ly submitted,
Division for Children and Youth Services

By its employees

Anna Karinlna, Supervisor
Exeter District Office

40 Winter Street

Exeters, NH 03833

(603) 772-1234

Anna Karinina, Supervisor

September 17, 1992
| certify that a copy of the within Motion was sent to all parties and

counsel of record.

Anna Karinina, Supervisor
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STATE OF NEW HAMPSHIRE

HILL SBOROUWGH, SS: HILLSBORO District Court
J82-943

In Re: Jennifer E.
OBJECTION

The Division for Children and Youth Services, objects to the Respondent's
Motion to Execute Worker dated October 4, 1992, and demands a hearing thereon.
Respectful ly submitted,
Divislon for Chiidren and Youth Services

By its employees

Joan d'Arc, SW 1|
Antrim District Office
37 Front Street
Antrim, NH

(603) 352-1234

Joan d'Arc, SW 1|

Date: September 19, 1992

| certify that a copy of the within Objection was sent to all parties and

counsel of record.

Joan d'Arc
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STATE OF NEW HAMPSHIRE

SS: SALEM District Court
ROCK INGHAM, SS 182-943

In Re: Christine A.

OBJECTION TO RESPONDENT'S
MOTION TO EXORCISE WORKER

The Division for Children and Youth Services (Division) objects to the

respondent!s Motion to Exorcise Worker:

1. The Divislon's worker assigned to this case has a Doctorate In
Thaumaturgy.

2. His particular speciality Is in the area of "White" or benevoient
Thaumaturgy.

3. The requested exorcism will not assist the chlld involved, but
will, In fact, hinder the therapeutic flow of energies and will
delay the recovery of the child.

4. Such delay can do nothing but harm the chlld.

WHEREFORE, the Divlision:
A. Objects to Respondent's Motion

B. Demands a hearing thereon.

Respectful ly submltted,
Division for Chlldren and Youth Services

By its emplioyees
Merlin Warlock, SW 1V
Salem District Office
54 Piilory Lane
Salem, NH

(603) 893-1234

MeriIn Warlock
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Date: September 19, 1693

I certify that a copy of the within Objection has been sent to all
parties and counsel of record.

Merlin Warlock
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CHAPTER XV
Reports to Court

Reports submltted to the court come in a varlety of formats from a simple
letter to clearly defined formats. While various district offices, and different
workers within each office, use s|ightly different formats, they are all quite
simllar and generally contaln much the same Information. However, there Is one
report that is required by statute, which specifles certain minimum Information
which must be contalined In the report.

RSA 169-C:18 V states that the chlld placing agency, almost lnvarlably DCYS,
"to make an Investigation and a soclial study consisting of, but not |imited to,
the home conditions, famlly background, and flnanciai assessment, school record,
mental, physlcal, and social hlstory of the family...." Since the statute
Indicates that the iInformation required Is the minimum, you should not feel
constrained to provide only the minimum, but should take the opportunity to add
such other Information as |s pertinent and helpful to you or the court. Not
Infrequently, that additional information makes yodr Job, and the court!s, a lot
easler and cuts down on the number of hearings.

RSA 169~C:21 Il states that the court's final order shall include some plan
for treatment and providing of services to the family. That plan Is to be based,
In-whole or in part, upon recommendations of the Division. Since you are
required to submit those recommendations anyway, you may as wel!l include them in
the report.

While there Is no specifled report format, a sample format at the end of thlis
chapter Is offered as a possible suggestion.

The flrst report that you submit to the court should be the most thorough
since it must provide the court with the entire history of fﬁe family. OCYS form
598 is desligned for this purpose. The history Is what must be considered by both

you and the court, in making a determination of the dlsposition plan.
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Consequently, It must be as In depth as possible. Since the report must be
submitted to the court for [ts use at the dispositional hearing, and since that
hearing must be held within 30 days of the adjudicatory hearing, 30 days Is the
maximum amount of time that you have to prepare the report and your
recommendatlons. However, In order to save a lot of time and aggravation on the
date of the dIspositional hearing, 1t Is wisest to get the report in to the
court, and to all parties and their counsel a few days early. Consequently, you
should set your deadline for submission no more than 25 days after the
adjudlicatory hearing. This extra time wili permit the judge and all parties to
read and digest the report before the hearing date, and should speed up the
hearing Itsel f.

Once the final dispositional order is Issued, It remains In effect until
changed. That change can occur through the filing of a Motion for Modification
under RSA 169-C:22. Such a motion Is filed If some party feels that there Is a
sufficiently significant change In the family's clrcumstances to warrant such a
change. A hearing on the motion Is to be conducted and an approprlate order
issued if there Is a sufficlient change of clrcumstances to warrant the change.

Another occaslon for the possible change of the order is during the review
hearings as scheduled by the court. These hearings can be held as often as the
court feels necessary, but In no event fewer than once a year. (DCYS policy and
federal regulations require elther a court hearing or Administrative Revliew at
the six month interval,)

Slnce these are addlitlional disposltional hearings you will be required to
provide both the court and all parties, with updated suppiemented reports per RSA
169-C:24. These should be consistent with |V-E requirements as detalled in

SR83-110 and PD85-19.
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The suppl emental rep§r+s should fol low exactly the same format as the
original report as to the Sections or Headlngs Included. However, only those
sections that have been changed or for which additional Information has been
obtalned need have entries. All other sectlons or headings may contain a
statement such as: "No significant changes noted since report of oM

Since you are preparing a supplemental report, you should Investigate,
however briefly, each and every section or heading subject to ensure that
everyone Is up to date on the status of the family. I[f you fail to Investigate
each subject, and miss a significant change, you will be hard pressed to explain
that fallure, and should expect to lose a rather large strip of hide to the judge
when he finds out.

In the supplemental reports, you should show what progress, if any, the
family members have made towards meeting the recommended goals establ [shed by the
court. These progress statements should address each and every recommendation.

Additional ly, you should again prepare a recommendations sectlion laying out
what you bel feve to be the best actlons at that point given the progress, or |ack
of progress made since the last report.

Since the Division Is almost always charged with the responsibil ity of
monitoring the case and progress of the family, you should always make an effort
to obtaln progress reports from any other agency or professionai Involved In
provliding services to the family. These reports should be attached to your
report, and should be referred to in your narrative or recommendations to
buttress your position.

In most instances, the famlly that you are Involved with usually will have
more than one chlld even though only one, or something less than all, of the

children will have been abused or neglected. Since these children may also be
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somewhat at risk, It Is wise to Include In your report, some statement of thelr
present condition. While the analysls of their condition does not have to be in
as great a depth as the abused or neglected child, It should be in sufficlent
depth for the court to get a feel for their present well being, and to Judge
whether there Is any significant change In thelr will being as time goes on.
Reference to these chliidren should also be made In fol low up reports fo ensure
that they are not lgnored or lost In the shuffle.

Since you are required to provide a report anyway, it would take |ittie
additional effort to prepare a proposed order for the court. Many judges will
bless you endlessly for your thoughtfulness, and the reductlon of the court's
workload, while others may curse your temerity In attempting to usurp their
authority. Whether or not you do prepare a proposed order for the court will
depend on the particular court. |f you're not sure what the court may wanv,
prepare one and offer It to the court. The court's reaction will let you know
what you should do in the future.

There are several different ways of preparing a proposed order. One method
which has been successful, Is to place the recommendation section of the soclal
study on a separate page with the appropriate heading and space for the judge to
sign. If this method is used, then a comment should be placed In the Recommen-
dations section of the following effect:

"The recommendations of DCYS are attached to this report as a proposed order
for the court's convenience."

Some judges may not appreciate thls method since it breaks up the report, and
requires that the court go to the effort of making a copy of the order and
re-attaching it to the report. Additionally, If the court chooses to strike out
some section of the recommendation, It can leave an Incomplete record of just

what you recommended.
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Another method Is simply to do the report In the usual manner, and to prepare
a separate order contalning the recommendation.

Any other method which wil! accompl Ish the same purpose can be used as long
as it is acceptable to the particular court, and the proposed orders can be
prepared for both the original social study and for each supplemental report.

One possible format for such an order [s attached. However, the format of

the order should be tailored to the partlicular court and judge.
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STATE OF NEW HAMPSH IRE

C00s, SS: BERL IN District Court

In Re: Andrea‘L.

SOCIAL STUDY

The following Socfal Study Is submitted to the court pursuant to RSA
169-C:18 V.
l. BACKGROUND: Thls sectlon should be used to outline, very briefly,
the al legations received, the Investigation done, the evidence
obtalned, the date of the petition, hearlings, and flindings.

It. HOME CONDITIONS: Thls section Is used to report the home conditions

found during the investigation of allegations Including the
location, slze and physical condition of the dwellling. It should
outl ine the cleanl! Iness, exlstence or non-exlstence of necessary
faclilties, furniture and amenlities such as hot water, refrigerator,
etc. The description should glve the court a feel for the actual
physical dwelling. Usually, this is of substantial importance in
neglect cases, but does not bear much weight In many abuse cases.
This sectlion should also be used to give the court some feel for
the family unlt as to who resides In the house, thelr interaction
with each other, where everyone sleeps, general treatment and
feel ings towards each other.

I'll. FAMILY BACKGROUND: Thls sectlion Is used to give a blographical of

everyone in the household, Including ages, dates and places of
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v.

v.

Vi.

birth, educational background, dates of marriage, previous
marrlages, previous residences, prior military or criminal history,
past DCYS involvement, etc.

FINANCIAL ASSESSMENT: This section Is used to specify whether

tather or mother work, where, what thelr jobs are, how long empioyed
theres how much they earn, the extent of their Indebtedness, past
bankruptclies, present assets, etc.

SCHOOL RECORD: This section should be used to give an [n~depth

background of the chliid In whose name the petition Is brought. The
Information should Include grade the child Is In, present grades,
past grades, past counse!ing, If any, IEP If the chilc¢ has spaclal
education needs and any past records or information.

While the report Is geared to address the speciflic child, It Is
not a good ldea to ignore other children In the home. Consequently,
you should include abbreviated school Information on all other
children In the home.

MENTAL HISTORY OF THE FAMILY: Most probably, the family will have

no mental history, in that there will not have been any evaluations
or treatment by a psychologist, psychiatrist, cllinic or other
professional. |f that Is true, enter a statement to that effect.

On the other hand, If such evaluation or treatment does come to
lights you should specify when It occurred, by or through which
professional, the dlagnosis, nature and length of treatment and
results of treatment.

Since this Information Is for the famlily, It could well be
obtalined from the school for the children or through church or other

officials.
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Vit.

Vitl.

IX.

PHYS ICAL HISTORY: Here, you should Inciude any significant physlcal

probl ems, defects or ireatment. Again this Is requested for the
family, so all members of the family should be addressed.

Usual ly, problems such as colds, sore throats, etc. shoul d not
be noted unless they are unusually frequent or led to complications,
intensive treatment, hospltal ization, or surgery.

SOCIAL HISTORY: Thls section should be used to outl ine community

service or Involvement, church attendance, civic organization
membership or anything else of note. For the children it may
Include Involvement in team sports or school clubs, etc.

RECOMMENDATIONS: This section Is where you will make your specific

recommendations to the court. To the extent possible, it should
address each and every member of the household, with particular
emphasls on the child or children affected and the parent agalnst
whaom the petition was brought and the finding made.

When a course of treatment is recommended, specify who the
treatment is for, the nature of the treatment, and anticlpated
length of the treatment, who will provide the treatment, who will
pay for It, final goals to be achleved, interim goals the person Is
to strive for and time | ines for such Interim goals, proposed dates
of future progress hearings, and any other Information that may be
useful to the court. While It sounds |lke a tall order, it can be
done with the cooperation of the various professionals and agencies.

Nor should you balk at setting interim time |ines and goals, so
long as you stress, and the court and all participants understand,

that we are dealing In a very 11| defined and minimally understood
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area of the human mind. I+ must be stressed and everyone must understand

that these are merely anticipated guldel Ines that will have to be adjusted
based on the progress that each of the Involved family member makes. They
shoul d never be used as hard and fast guideposts that must be met or

sanctions imposed.

Respectful ly submitted,
Division for Children and Youth Services

By Its employee,
Sigmund Frued

Vienna District Office
1 Loony Strasse
Vienna, Austrla

Stgmund Frued

Date: October 4, 1992

(No certiflcatlon is necessary, court will distribute)
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STATE OF NEW HAMPSHIRE

SS: L INCOLN District Court
J82-943

In Re: Kathryn L.

SUPPLEMENTAL REPORT

The following supplemental report to the Social Study Is hereby submitted:

1.

v.

V.

vi.

LARES

BACKGROUND: See Report of October 4, 1992.

HOME CONDITIONS: State whether there has been a change In reslidence or

some [mprovement or change In the hame. If none, simply state no change

observed.

FAMILY BACKGROUND: Probably no change has occurred sc merely rafer to

the original report. However, [f some notable change did occur [nclude

1+,

FINANCIAL ASSESSMENT: 1If no significant change say so, but If a notable

change include It.

SCHOOL RECORD: Changes here wlil] occur as time and the case goes on.

However, entries probably need not be made more than every six months to
a year unliess something of signiflcance did occur.

MENTAL HISTORY: Refer to the first report. Any counsel Ing, etc. that Is

part of an ongoling treatment plan should be addressed el sewhere.

PHYSICAL HISTORY: Refer to the flirst report unless something significant

such as hospital ization or surgery occurred.

PROGRESS TO DATE: This Is a new section that must be added iIn the

supplemental reports to indicate where each family member Is at thls

point In time, after Involvement In therapy or treatment. The progress
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X.

Xi.

Date:

report should address each concerned family member, and should also
address any changes to the non-involved famlly members. [f progress is
poor, glve reasons. Back this section up with reports and refer to those

reports,

RECOMMENDATIONS: The recommendations in the supplemental reports should

fol low the format In the original report. However, changes in therapy,
treatment and time |ines should be ald out and the reason for the
changes explained. Refer here to any reports obtalned to substantlate
the recommendations.
ATTACHMENTS: List In this section all of the reports or other documents
gathered in the preparation cf the report.

Respectful ly submltted,

The Division for Children and Youth Services

By its employee

Quasimodo SW V

Bellringer District Offlce

Notre Dame Cathedral
Paris, France

Quasimodo

March 13, 1993
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STATE OF NEW HAMPSH IRE
SULL IVAN, SS: LONDON District Court
in Re: Oflver Twist
ORDER

A hearing was held on October 4, 1992, present were Fagin; Mr. Scratch,
atty. for Fagin; Sherlock Holmes, Guardlan Ad Litem; Dr. Watson, Social
Worker, Danlel Webster, atty. for DCYS.

‘The court finds that Fagln has neglected the minor, Ol iver Twist, and
in so doing has contributed to the potential delnquency of said minor,

The court therefore, orders:

1. That Fagin shall henceforth be taken to the Town Square and shall

there be flogged.

2. That Fagin shall Immedlately be presented to Prof. Morlarity who

who shall provide such therapy as may be necessary and appropriate.

3. The mlnor child, Ol iver Twist, shall be placed In a sultable foster

or group home where he shall be given such sustenance as he may
need wlthout being required or precluded from ask!ng for more.

4. Prof. Moriarity shall provide to this court a full report on the

progress made by Fagin at least every three months.

5. A hearing on the progress of Fagin and the chlild shall be scheduled

for April 4, 1995 at 10 a.m.
6. A fallure to show Improvement by Fagin at the time of that hearing

will result In the hangling of Fagin.

Judge Roy Bean
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CHAPTER XV
Divorces

Perhaps the most difficult Issue that the Division must face Is Its
Involvement In certain divorce proceedings.

The vast majority of the Division's involvement with famlly units is at fhe_
District Court tevel. Usually, there Is no Involvement at any other level or In
any other court without the Inltial District Court Involvement. Such other court
Involvement fs usual ly restricted to Probate Court appearances, to obtain
permission for extended health care, for Termination of Parental RIghts or for
other actions.

The Division's Involvement In divorce proceedings Is entirely different
because the Division Is brought into the matter by court order and without any
prior notice or involvement. The Court's authorlity for doing so comes from the
Divorce Statutes, more particularly RSA 458:18 (Supp. 1985). RSA 458:18 appears
to be concerned with who will pay for the Division's Involvement and the care of
the children placed in the Division's custody. That statute refers to authority
granted to the court by RSA 458:16 & 17,

AR careful reading of those two statutes Indlicates that both speak of the
Court's authorlty to make orders with respect to the custody, care and wel fare of
the children of the divorced parents. Nelther speaks directly to the Issue of
granting custody to the Division, nor does either establish any criteria for such
a decree. Consequently, it seems that the Court has almost unbridied authority
to place the chlldren almost anywhere It wants for almost any reason.
Fortunately, however, that is not quite tfrue.

The New Hampshire Superior Court Administrative Rules do address thls issue,
and set some | Imlts on the court's use of the Division. Rule 12-14 s entitled

"Division of Wel fare Referrals" and states as fol lows:
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"No referrals for New Hampshire Division of Welfare Investigations are to be
automatical ly approved, even when the parties agree. A show cause hearing is to
be required except In extraordinary clrcumstances, and when referrals are
approved, Inquiry Is to be made to determine If the party or partles are to hear
the costs of reference."

What this administrative rule seems to say Is that the Division Is not to be
brought Into a case unless there Is same good reason for the involvement. It
goes on to say that If there appears to be a good reason for Involvement, then
the court must hoid a show cause hearlng before the order [s made.

Probably the simplest description for a show cause hearing is to say that It
Is the civil action equlvalent of a probable cause hearing. The standards here
are fairly easy to meet, as are the burdens.

As a minimum, you should expect the hearing to Include a statement of
precisely why the children should be turned over to the custody of the Division,
and a statement of facts, or testimony on precisely what has occurred that would
warrant such action.

However, be forewarned that virtually none of the marital masters who Issue
such orders appear to be aware of this administrative rule and none use It or
comply with it. Consequently, you should expect to become Involved without
benefit of any such hearing.

If you find yourself in the position of belng drawn Into such a case, your
first Sfep should be to file a Motion requesting that such a hearing be held
under this rule. You should also request that the court clearly Indlicate the
purpose of the Division's Involvement, and the length of the Divislon's
Involvement. Unfortunately, again, you will probably not get any great

satisfaction from elther request.
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The Division's involvement in dlvorce cases raises substantial Issues as to
your purpose for being there, your authority while involved, the actions that you
can or should take, and the Involvement of other courts.

Your purpose for being involved is because the Court wants you there.
Probably, the Court has heard some evidence to the effect that the children are
being elther abused or neglected. Such allegations in hotly contested dlvorce
and custody battles are becoming even more frequent. If you are given custody
because of such allegations, you should treat the order and the allegations In
the same manner as you would treat any other abuse or neglect referral. You
should formally notify the Court, and ail parties, that you wlll conduct an
investigation according to RSA 169-C and wil| report your findings to the Court.
However, you should also notify the Court and all concerned that if, after
investigation, you bel ieve that the allegations are founded, you will bring a
petition to that effect In the appropriate District Court. You should also
request that the Court suspend any further proceedings on the divorce or custody
Issues untl! your Investigation Is completed, and the report can be submitted
since If a petition Is filed and the District Court makes a finding, that court
order will be control!ling on the cus*ody Issue.

If you do not take the steps suggested above, you will be left in a position
of responstibllity with little or no clear cut authority to do much of anything.
RSA 458 does not specify what your responsibility Is, other than that you have
custody. Custody Is not defined In that statute as It relates to the Division,
and that statute does not define the parents! rights with respect to the chlidren
while In the Division's custody. That kind of situation leaves everyone open to

misunderstandings and substantial potential for turf battles.
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On the other hand, If you act as though this is a referral under RSA 169-C,
everyone knows precisely where you stand. They will know what you are doing and
why. They will know where you are heading and what the ul timate results may be.
I+ sil| also make everyone think twice when they real Ize that your !nvolvement
may wel! take the case out of the marital master's hands, and leave It in the
hands of a District Court judge.

Finally, by taking these steps, you may wel!l be creating a self Iimiting
Involvement. |f there Is apparent abuse or neglect, your involvement will be In
the arena of the DIstrict Court under the statute you are most famillar with
working towards a goal you are comfortable with. On the other hand, if the
al legations are unfounded, your report to the marital master will clearly state
that with an accompanying recommendation that custody be returned to the parent
found most approprlate by the master, and that the Division be dropped from the
case.

In some Instances, the Court will request that you provide It w!th some input
as to which Is the better parent, or to which of the parents the children shout d
be granted. It Is strongly recommended that you do not make such a value
Judgment, unless the reasons for your recommendations aie clear and unequlivocal.
Those reasons should be of such a nature that the general consensus of everyone
privy to the same reasons would arrive at the same conclusion. |f the reasons
are not that clear and convincing, you are expressing a personal opinion that is
no moré val 1d than that of anyone else. Such an opinion will put you in the
middle with both parties going after you. It is a virtual guarantee of continued
involvement In a very unsavory situation. And the longer you are Involved, the
more embroiled you will become, and, ultimately the |less neutral and professional
you become in the eyes of one or both of the participants regardless of the

effort you make to remain so.
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Since your goal should be to |Imit your involvement In such matters, the
steps mentlioned ear!ler should be taken as soon as possible after you've been
notifled of the court's order. The varlous steps mentioned can be handled
through motlons flled upon your notice of Involvement. Those motions should be
written In such a way as to get the polnt across to the court of your requirement
for Investigation and formal action under RSA 169-C. Pbsslble forms of such

motions are a++ached.
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STATE OF NEW HAMPSH IRE

NAP, SS: Superior Court
BELKNAP, S J86-471
Samson
v.
Dehl it a

MOTION FOR SHOW CAUSE HEARING

The Division for Children and Youth Services (Division) moves the court
to conduct a show cause hearing pursuant to New Hampshire Superior Court
Administrative Rule 12-14D.

1. The Division was given custody of the parties' children pursuant to a

court order dated May 21, 2031 B.C.

2. The Dlvislon Is unsure of the purpose of Its recelving custody other

than as a result of scme reference to the jawbone of an ass.

5. The Division has no guidel Ine or direction for the purpose, nature or

fength of [+s involvement.

4., The above cited administrative rule requires the court to conduct a

show cause hearing before the Dilvislion Is involved.

5. No such hearing has been conducted.
WHEREFORE, the Division moves the Court to:

A. Conduct a Show Cause hearing relative to the Divislon's invol vement.

B. Grant such other and further rellef as may be just.
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Date: May 27, 2031 B.C.

Respectful ly submitteds

Diviston for Children and Youth Services -
By Its employee,
Hammurabl, King . __[

Persian District Offlce
Hanging Gardens
Babylon, Persia ,

Hammurabl

| certify that a copy of the within Motion was sent to all partles and

counsel.

Hammurabl (
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STATE OF NEW HAMPSHIRE

) ) Superior Court
CARROLL, SS: . J82-943

Eve

V.

Adam

MOTION TO STAY PROCEEDINGS

The Division for Children and Youth Services (Division) moves the court

to stay any further action with respect to the parties' minor children.

1. On or about April 27, 4004 B.C. the Division was granted custody of

- the partlies' minor children as a result of allegations of apparent
neglect.

2. The Division Is required to perform an investigation of such
al legations pursuant to RSA 169-C:34.

3. Should the Investigation prove that the al legations were founded, the
Divislon Is required to bring forward a Petition for Neglect in the
District Court. |

4., A finding of neglect by the District Court pursuant tc RSA 169-C:21
will result In the Issuance of an order relative to the placement of
the minor children.

5. Such order may not be changed by the Superior Court except upon
appeal. RSA 169-C:4 |11,

6. Further action by this court wil! serve no purpose but to cause

confusion and ralse jurisdictional Issues.

WHEREFORE, the Division moves the court to:

~128-



A. Suspend any further hearings or action wlth respect to custody untlil
the Division completes Its Investigation.

B. Grant such other and further Eellef as may be just.

Respectful ly submitted,

Division for Children and Youth Services

By 1+s employee,

SSSerpent

Garden of Eden District Court
Corner Tigris & Euphrates
Persla

SSSerpent

Date: Aprll 30, 4004 B.C.

| certlfy that a copy of the within Motion was sent to all parties and

counsel of record.

SSSerpent
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CHAPTER XV i1
Cooperation With Contract Attorneys
Desplte everything that has been said throughout this manual, there will
always be occaslons when the services of a contract attorney wliil be necessary.
Those attorneys are members of the Bar who are in private practice, but who, for
whatever reason, have chosen to represent the Division. In aimost every case,
their contract with the Division calls for them to receive an hourly rate that is
one half, or less, of thelr normal hourly rate. In many Instances, these
attorneys continue to represent the Division despite severe pressure from +helr
partners or assoclates to drop the Division because continuation of the
relationship Is not only uneconamical, but is often a money losing proposition.
Consequently, the less of thelir time that Is wasted and unproductive, the less
their loss and the greater |lkel lThood they wllil contlnue to represent the
Divislon.
In many instances the attorney Is brought Into the case after the
investigation Is completed, after the petition has been filed, after the
prel iminary hearing, after the Guardian Ad Litem has been appolinted, after the
'afforney for the parents has been appointed and just before the date of the ‘
adjudicatory hearing. As a result, the contract attorney Is the one bearing the
greatest burden, but also the one who has the least knowledge and the least
opportunity to prepare for the hearing. |f he or she does not get afl possible
assistance In the earllest digestible form, the chances are that they won't be
very effective or particulariy pleased. In order to avoid that problem, and the
problem of not even being able to find an attorney because of conflicts, there

are a serles of steps that you must take.

-130-



First, determine what case or cases will turn sour on you at the earilest
moment possible. Do not wait until you are completely over your head before you
try yelling for help. The longer you wait, the more difficult it will be for the
contract attorney to bail you out. You wouldn't wait untll you're on your way to
the funeral parlor before calling a doctor, so why wait that long before calling
on a contract attorney.

Second, cal!l the attorney, glve the date and time of the hearing, where It Is
to be held, and a brief statement of the nature of the case and the problems you
are facing. Make sure the attorney knows the names of the parties, the opposing
attorney and the Guardian Ad Litem.

Third, If the case Is accepted, immediatelv send a brief synopsis of the case
Including dates of the abuse or neglect, court hearings and results, if any,
witnesses and what they will festify to, other agencies or professionals and
thelr findings, any defenses that may be used by the parents at the time of
trial, and any other relevant Information.

Fourth, along with the synopsis, send clear, legible copies of the petition
filed> all cecurt orders, all reports obtained or filed, your dictation or notes
on the case, and any other pertinent Information In your file. Make absolutely
sure that all documents are in the appropriate sequence by date. To the extent
possibles cross reference the documents with the synopsis and your dictation or
notes.

Fifth, if possible, meet with the attorney as soon as can be arranged after

the materials are recelved.
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Sixth, because of the factors prevliously discussed, the attorney will rarely
have the time or the Inclination to do substantial amounts of Investigation or
obtaining documents. Much of that will undoubtedly be left to you. The attorney
will explaln what else Is needed to make the case. Take notes, and make sure you
get whatever Is needed as soon as you can. Keep the attorney updated on your
progress and any problems you encounter In getting what Is wanted. If the
attorney doesn't hear from you he or she will assume you've gotten everything.
Don't leave the attorney hanging at the last minute without an opportunity to
take steps to get what you couldn't.

Seventh, make sure you meet with the attorney about one week prior to the
hearing to go over the case,» set the order of witnesses, determine the exhiblts
and order of their submlssion, and do whatever else needs to be prepared for the
hearing.

Eighth, make sure that you have all of the witnesses |ined up and ready to go
on the date of the hearing. If necessary, get subpoenas to all witnesses several
days before the hearing date.

Ninth, on the date of the hearing, make sure you are there, and make sure
that you are at least 15 to 30 minutes early. That time can be used to go over
any last minute problems, or a last run through of’fhe testimony.

Tenth, during the trial sit with the attorney. Assist him or her to the
extent that you are abie, in finding documents or other evidence. Make notes of
your testimony you feel needs to be addressed. If you must communicate with the
atforney do so by writing notes. Do not talk to or distract the attorney while
someone else Is talking or something Important may well be missed.

Eleventh, after the trial, buy the attorney a beer. You'll probably both

need [+,
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APPENDI X

The Append!x [ncludes
Division for Children and Youth Services policy
and forms as of October, 1986. These are subject
to change and this portion of the Manual should
be updated as requlired.
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A
‘ E. f EMOTIONAL NEGLECT, ask:

L 1) What is the nature of the neglect (failure to thrivé, continued withholding of physical or emotiona
contact, continued withholding of emotional support especially in stressful situations, continuec
withholding of comfort, parent/child role reversed)?

—~

i F. 1f ABANDONMENT, ask:

1) Is the child abandoned? ] ves

-+ 2) When was the child abandoned?

3) Where is the child now?

( 4) Is there a reliable family member, relative, or friend that could care for child while investigation
B is being completed?

— NOTE: If a box is checked in Sections A-F above, a worker must respond immediately or verify that
another agency, i.e., hospital, police, local welfare, or church, has responded and the child is no longer
at risk. '

- G. s this reporter willing to be contacted by Law Enforcement Personnel regarding this
incident? D No D Yes

Is it known that the alleged perpetrator has a founded report of abuse or neglect?
- CONO O YES

- [___] Severe Risk D Moderate Risk [:] Mild Risk

Date Referred / / Signature

. Additionat Comments:
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State of New Hampshire 598
Division of Welfare 6/83

Office of Social Services

SOCIAL SERVICES ASSESSMENT
CHILD AND FAMILY SERVICES

Date of Application/Referral
Source of App/Referral

I. Identifving Data
|

Name: (Casehead) | DOB: Sex:
Address:
Living Arrangement: Telephone

Legally Liable Unit:
Family/Household Members:

Name DOB Sex Relationship

II. mzy_a:_m:gmm_mnm

SR83-92
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IV. Current Assessment
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STATE OF NEW HAMPSHIRE 519

DIVISION FOR CHILDREN AND YOUTH SERVICES ADMINISTRATIVE REVIEW FORM 3/85

BUREAU OF CHILDREN

Child's Name Status DoB / !
Current Placement Type Original Placement Date ! ! Current Placement Date / !
Location of Current Placement

Child's Special Needs (if any)

1. Summarize the factors leading to placement.

2. State the conditions which must be met before the child can return home and indicate what progress has been made in this area.

3. List the services provided to the parents since the date of placement or the last review, the resuits that were originally expected. and how
effective the services have been. '

4. Listthe services provided to the child since the date of placement or the most recent review. the resuits that were originally expected, and
how effective the services have been. Inciude any supportive work done with foster parents.

5. Indicate the extent to which the child and the parents have been involved with the case plan.

6. The permanent plan for the child is:

: Return to parents — Guardianship oy a refative or other person _ Adoption

L Independent living {_ Permanent foster care (contracted toster care) ~ Other

Indicate the date set for implementing the permanent plan ! d

7. ldentify the current needs of the child and the services which are geing 1o be provided to meet those needs.

8. Idenufy the current needs of the parents and the services wh'ch are going 1o be provided to meel those needs. __

9. Identify the c‘urrenp needs of the foster parents and the services which are going to be provided to meet those needs.

10 indicate the number of contacts which the DCYS worker plans 1o have with the chiid. the parents. and the foster parents

11. isthere a need for the child to continue in foster care? . Yes — No

Is the placement appropriate according to Section F of the case plan format? . Yes .. No
If not, what efforts are being made to locate an appropriate placement?

12. Indicate any areas of concern and/or disagreement.

Date:

Signatures of all inaividuals who attended the Administrative Review:

1 2.
Parents’ or Guardians' names Parents’ or Guardians’ names

Reviewer DCYS Supervisor
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e DCYs MANUAL INDEX
4 BUREAU OF CHILDREN

FAMILY SERVICES PROGRAM
ITEMS (680) - 699

JOPiC
AdJudlcafory Heartng

— Anonymous Repor+ts

Appea) of Cour+ Decision
Ssessment of Repor+s

Assessment of Rlsk Matr|x

Afforney Genera|

Burden of Proot

- Case Closings
Se Managemen+
‘ Case Monrforlng
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Case Plan
Case Record!ng
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Collatera) Contacts

"(” Consen+ Order
County Attorney
Cour+ Actions
— Court | nvolvemen+
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Cusfody Awards

Defermlnaflon of Risk
Dlsposlflonat Hearlng.
Dlsposlflons
Evldence

Parte Order
Expert Witnesses

Feedback to Reporffng Source
Flling the Petition

Founded Repor+s

-Frequency of Service Standards
Homici de

Inft1al Repor+ts
~ Insflfuflons
) Intake Assessmen+ (Form 202)
- lnfervenf!on
Interview with Chilg
Interviey with Househo| ¢ Members
- Interv]ey with Parent
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lnves?igaf!on Procedures

683(b);
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690(g);
690(d);
681(c);
690(a);
690(a);
690(b);
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681(b);
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690(d);
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PD 86-14
STATE OF NEW HAMPSH IRE

Inter-Department Communication

525 g DATE: May 29, 1986
FROM: OFFICE OF THE DIRECTOé AT (OFFICE): Division for Children

and Youth Services

SUBJECT: EstablIshment of DCYS/Law Enforcement Protocols and DCYS Pol lcy

TO: DCYS Bureau Adminlstrators
DCYS Area Administrators
DCYS District Office Supervisor and Asslstant Supervisors
YDC and Philbrook Center Superintendents

June 1, 1986
Effective Date

The Division for Children and Youth Services and the Offlce of the Attorney
General has Jointly adopted the attached protocols for use In child abuse cases.
These Protocols are specific as to the dutles and responsiblities of both DCYS

and Law Enforcement. The procedures attached are establ Ished as the pollcy of
this Diviston.

POSTING INSTRUCTIONS

OCYS Manual
Remove and Destroy Insert
None Post this PD, 1 page, and the Protocols,
13 pages, after ITEM 899,
TRAINING

Training In each District has already been accomplIshed by a-Jolnf OCYS/Law
Enforcement Team. Inquiries should be directed to Area Administrators for
resol ution.

DISPOSITION

This PD and the attached Protocols, are to be malntained in the DCYS Manual untll
further notice.

DISTRIBUTION

This PO, with attachment (13 pages), is distributed to all DCYS Manual holders
and selected DCYS and DHS staff,

DAB/JER: | Jk

Attachment: Protocois, 13 pages.
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(6) Name and address of the person who originally
reported the abuse or neglect, if this
individual has agreeda to be contactea by law
enforcement;

(7) Investigative steps, if any, already taken by
DCYS;

(8) Previous reports on the allegea perpetrator,
if available;

(9) Any other information DCYS considers .
necessary for the law enforcement agency to
conduct its investigation; ana

(10) Name of the person within DCYS who may be
contactea for additional information and to
assist with interviews.

DCYS staff shall forward to the County attorney a copy
of the information provideda to the law enfcrcement
agency.

Appropriate Law Enforcement Agency

Attachea is a list of cities ana towns i1n eacn county,
and the telephone number of the appropriate law
enforcement agency to contact. In towns witnout a
full-time police department, both the County Snerirf's
Department and the State Police telephone numbers are
listed. These law enforcement agencies may bpe
contacted on a 24-hour basis.

Determining where Incident Occurred

For purposes of referrals, DCYS staff shall contact
the appropriate law enrforcement agency listed for the
city or town where the incident allegedly occurred.
If this information is unavailable, contact the
appraopriate law enforcement agency for city or town
where the child lives. If this cannot be determined,
contact appropriate law enforcement agency for tne
city or town wnere the child is found.

“Serious Bodily Injury"

"Serious bodily injury"” means any harm to the boay
wnicn causes severe, permanent or protractea lors or
or impairment to the nealth or of tne tunction Of any
part of tne boay. Examples of serious ooaily 1injury
include but are not limltea to: 1njuries which

require nospital aamission or treatment, extensive
bruises, burns, broken limbs, ectc.
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torn clothing. If physical evidence is given to or
otherwise obtained by DCYS staff, it shall be
relinquished to the appropriate law enforcement agency
immediately. DCYS staff shall document the "chain orf:
custody” of any such evidence =-- that is, keep a
written record of how the evidence was obtained, who
had actual possession of the evidence, where it was
stored, and the like. Documenting the "chain of
custody" is necessary to establish the admissibility
of evidence at trial.



*(greT +ddng) pE:D-69T WS¥ 89S *pa3sanbaa
oS 3JT ‘S7Ha 03 nzodaz U931TIM B AQ SINOU gy
UTU2T# DBMOTIO0I ®C TT1# 3T ‘@pew s1 2110d83 TRIO U® JI

*suotasanb Jo uorljewaojul

I3U3IN3] SS3IDPE® PTNOUS SZDg Woum 03 I3guau

33I®3as JO IJI3DTIIO0 SUl JO IJWPU IY3 SB UoSns
‘ausurtazed ag Aew ysSTUM UOTIPWICIUT I3Y30 Auvy ()

{uoTaebrassautr ue
Butaonpuod aJF JJIPIS IUSWSDIOIUS MEPT IBUIBYM (9)

{es91e J0 BWOY BY3 wWOII PTTYD
3U3 10 TeaOW2J 3ITNb31 pTnom ysTum paarsdiad
ST DTTUD 3ya 03 i1sbuep sjerpawwr Aue IdY3IdBYM (G)

!DTTUD 3aya o3 sartanfur
Aue Jo au®axs pue 2IN3aPU BU3 30 UOT3IdTIDSIP Y (%)

{309TbHdU 10 8snge 8yl bursned
Jo pazxdadsns (s)uosiad 3yl 3O SSIIPpe pue aweN (g)

{PTTUD dYa jyo
suelpient 3o sjuszed 3yl JO SS3IpPpeR pue wWeN (Z)

{pa3osTbau 10 pasnge butaqg
30 psadadsns PTTIYUD BY3 3JO SSBIppe pue 3weN (T)

$PPNTOUT TTBYS SADQ 03 3JJess
JUdWaDIOJUS MPT IBYIO 30 SIBOTII0 80TTOod AQq sazodey

SpNTOuUI 03 3IeUM (Q)

*psyoe33e ST sayagqunu auoydaTel

2aT303ds91 IT9Y3 DPuU®P S3ODTIJ0 SXOO Ted0T 30 3ISTT VY
*(6R6T *ddng) XIX Pu® II ‘€:D-69T WSY 88§ °S9d1AI8S
U3Inox pue uUSIPTIYD I0J UOTISTATIQ 3BU3 JO 3DTII0
IOTIISTP TBDOT Ayl o031 ‘@sTMIdy3zo 30 3uouydsTey Aq
‘ATeaeTDBuwwT swes au3 330831 TTeYs peadsTbeou 10 pesnge
U330 Sey PTTUD ® JPU3 SASTTSQ 03 uosess butary Aduabe
JUSWIDIOIUS MET B JO JIOQUDW JIPIS I0 1301330 adrtTod
Aue '(ggsr *ddng) 67:D-69T WSY YITM 3DUBRPIODDE® UI

apew uaym (e)

S9DTAI®S YINOX PuU® UIIPTTIYD 03I UOISTIATQ ©3 Burazodsy

TAUUOSI3g JUBW3DIOJUT MPT Xg PemOT10Jd o¢ Ol Seanpeooad

e



-

3'

Removal/Non-Removal of a Child

The type of perpetrator, as outlined in Part A(6)
aoove, is a factor in determining whether a child
should be removed from the home. Since removal, of a
child from the home is often a very complex issue,
call the local district office of the LCYS if any
uncertainty exists regarding child's sarfety,
availability of placements, etc.

Law Enforcement Investigation

If the perpetrator is type (l) or (2) as outlined in
Part A(6) above and a criminal investigation is
ongoing, the law enforcement agency will so inform
DCY¥S at the time of making its report, ana indicate
any limitations it may require on the mandatory
investigation by 0OCY¥S. However, the law enrtorcement
agency may not prevent DCYS from interviewing anad
assessing the current situation of the victim and any
otner children in the household.

If the law enforcement agency limits the DCYS
investigaticn, the law enforcement agency will: (1)
commence its investigation within 72 hours of receipt
of the report from DCYS, see RSA 169-C:34,1 (Supp.
1985), and (2) contact the DCYS office whlch received
tne initial report within 60 days from the date DCYS
received that report. At that time, the law
enforcement agency will inform DCYS whether the report
was determinea to be credible or not creaible, or
whether tne investigation is continuing.

As soon as the report is determined to be either
credible or not credible, the law enforcement agency
will send written notification of this to DCY¥S, along
with a discussion of the results of the
investigation. This information will be recorded in
the DCYS Central Registry file. See RSA 169-C:35
(Supp. 1985).

Any information received by law enforcement from DCYs
will not be released unless necessary to further the
criminal investigation and prosecution of an allegea
perpetrator.

If che law enforcement agency requires information
from DCYS in aadition to the informaction supplied
pursuant to Part A(l) (b) abov., a court order must oe
obtained. In adaition, the grand jury may subpoena
confidential information from DCYS.
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. SR 83-92

STATE OF NEW HAMPSHIRE

D

FROM: OFFICE OF THE DIRECTAR

DEPARTMENT COMMUN!CATION

DATE September 22, 1983

: AT (OFFICE) Dilvision of
SUBJECT: The Social Services Management Wel fare
improvement Project

TO: ALL DISTRICT DIRECTORS

ATTENTION: All AS, CFS and 1&R Supervisors

+ ) “1Q8

Effective Cate

SACKGROUND

This SR releases poiicy changes which result from werk done by the Management
Team Project on Social Services, These changes are belng Implemented in
response fc the reccmmenda+!ons of +the Touche-Ross Management Consultant Firm.

The pollicy changes cover the following areas:
= *the soclal services assessmenT process. Two new 2ssessment forms (Feornm
587 for AquliT Services cases and Form 538 fcr Child ang Famiiy Services
cases) are being released. Form 501, "Soclial Service Plan Sheet" is no
longer to be used as of the effective date of this SR. The posting
Instructions to SR 83-84 (which released revised Form 502, "Social

Services Notificatlion Form") formally remove Form 501 frcm the Forms
Manual,

- requlirements for case recording and progress notes. Sec*+ion 7400 of the
SRS Manual on case recording [s now cbsolete.

~ release of Form 599, "Case Contact Log"
= redeterminations

- <c3se closings

- c¢ase Transfers

- case flles. Section 7500 of the SRS Manual! (relative tc Social Services
Case Files) Is ncw cbsolete.
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Case Recording

A. In order for the agency to [dentify case activity and document service

cC.

del ivery, a record of the cllent's assoclation with the agency Is

necsssary. A record ldentifles the purpcse of the cllent's association

with the Division and documents the ongoing activity of this

association. The purposes of case recording are to:

1. provide an Initial assessment of the cllent's condl?lon and
sltuation,

2. develop the case plan and provide documentation of bofh the
services that were authorized and the services that are s+!1|
needed,

3. *track the cllent's progress and maintain a rscord of cllient and
cllent=-related contacts, :

4. provide a supervisory tool,

5. serve as a mechanism to monitor service delivery,

6. serve as a mechanism to monitor service effectiveness,
7. provide Infermaticn about the cost of services,

8. provide a tooi for terminating the client's association with the
Division,

9. ldentify the need for community Involvement and case management
functions,

10. provide Information about the case to the receiving office whenever
a case is fransferred to another District Office.

For cases which require an assessment, the Social Service Assessment
Forms (Forms 557 and 598) serve as the opening dictation. Any
additicnal recording done when the case Is opened |s at the discreticn
of the social worker and Supervisor.

Additional case recordings (also known as progress notes) are done
monthiy on all open, direct service cases and Include any changes to
the case plan. Each recording Is signed by the social worker and
supervisor. These signatures Infer agreement unless a supervisory note
is placed In the record.

When an application Is withdrawn or denied, a statement concerning the
sltuation and t+he reason for withdrawal cr denlal must be reccrded.

When a CFS or AS protective referral is determined to be unfounded cr
Incomplete, a statement must be entered [nto the record indlicating the
reason(s) for +hat determination.

Any exceptions to case reccrding requirements must be documented in the
progress notes and aporoved and signed by the Supervisor,
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D. The AS or CFS Supervisor Is responsible for knowing where each worker
keeps the logs for hls or her caselocad and that the logs are available
for review upon request.

E. The log s a permanent part of the case flle and must be transferred to
. the historical flle when the case Is closed.

REDETERMINATIONS FOR SOCIAL SERYICES

A. Redeterminations must be done on all social service cases everf six
months, (minus one day) whether services are provided by the District
Office or by a contract agency.

NOTE: Contrac* agencies wl!! be Informed about the revised six month
redetermination pollicy by letter -

B. During redetermination, a current assessment of the cllent's/family's
situation must be included in the record, with emphas!s on any
Improvement or deterioration. It Is essential to reassess the case
plan, to Incorporate necessary revisions and to revise the case plan
when necessary. The case plan must demonstrate that the Division of
Wel fare'!s [nterventions are consciously planned, that they relate to
the severi{ty of the problem, and that They are weli conceived.

C. Social Service Assessment Forms 597 and 598 do not have to be ccmpleted
again, but the following redetermination out!ine must be done. The
out!ine must be complieted on coicred paper In order +o be seasily
Identified in the running record of case activity.

.

1. Progress Nete (include the current menTh's activity)

2. Soclal Worker Assessment/Svaluation (Cyrrent Status)

a. worker's evaluation of +the cllent/family's condliticon and
functioning. '

b. prognosis (anticipated succsss or fallure and to what
degree).

3. Case Plan Revision

a. Goal (the understanding between the cilent/family and the
worker about the purpose of the Division'!s Involvement).

b. Services to be provided (specify which service(s))

(1Y Direct Services

(a) Frequency - the specific numper of visits per

monTh
(b) Ouration - +he length ot Time the case «ill be
open
(2 an service

(a) Fregquency = +the speclfic number of units per
menth

- . . . .
- e g am L e T I
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3. Includes In the summary any recommendations or key Information
that could be useful to the soclial worker at the receiving
District Qffice and which Insures continulty of service.

When the soclal worker at the recsiving District Qffice gets the
case, he or she Is responsible for amending the existing case plan
or for developing a new case plan. He or she must also complete
Form 502, which notifles the cllent about the transfer, about the
name of the new soclal worker and about any changes In services to
be provided.

The scclal service planning file Is used to maintain the
documentytion of case activity. The flle [s divided into sections
according\to the order described below:

1. Form 59%, "Case Contact Log" and Form 61, "Record of Foster
Care Plagements" which [s kept for each CFS placement case.

2. assessment\and-case planning Information, Including Forms
597/598, 60§ (and accompanying narrative), and 607, and case
recording/pregress notes.

3. flegal documenty, autherlzations, and releases.

SR &E-R
4. court reperts, Sy
\ SS Filnas

5. correspondence and\<fpor+s from other agencies, (;“;
Iy A
6. additicnal prcgram forms (Forms 502, 801,803 etc...) E}utgﬁy

EXCEPTION: Files for foster hcmes, adeoptive hcmes, and adoption
cases will noX be organized according to the above
format, but wiN Instead be organized the way they
are now.

The AS and CFS soclal workers are responsible for maintaining at
their desks all soclial service fi\es on cases that are In
assessment or open status. |f State Office staff borrow case files
for review purposes, social workers\must keep track of which flles
have been borrowed and to whom they kave been given.

Files on foster homes, adoptive hcmes, \and adoption cases are also
to be maintained at the social workers'\Qisks.

Eligibill+y flles remain centrallzed (or a2in with the case

technician when an AP case [s open).

Closed and hlsterical flles remain centralized. Closed files
continue to be under the supervisicn of the Disgrict Clrecter,
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QISTRIBUTION

SR 83=92 Is being distributed to all heads of organizational units both at
State Office and In the District Offices, to all 1&R, AS, and CFS social
workers and Supervisors, to all staff In the Office of Social Services, and to
all other holders of the SS Manual (a total of 366 coples). The AS, and CFS
soclal workers and Supervisors as well as staff In the Offics of Social

Services will also recelve coples of the forms and instructions with thelr
coples of the SR (a total of 226 coples).

Printed coples of the forms and Instructions will be distributed to all holders
of the Forms Manual (a total of 47 coples).
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SR 83-=119
STATE OF NEW HAMPSHIRE

N PARTMENT COMMUNICATION
& «(/f%z
R

FROM: FFACE OF THE DIRE DATE September 30, 1983

: AT (OFFICE) Division of
SUBJECT: Case Plans and Case Review System For Wel fare
Children |n Foster Care

TO: ALL DISTRICT DIRECTORS

ATTENTION: All CFS and AP Supervisors

September 30, 1983

Séiective Date

. £ACKGROUND

This SR releases scme revisions to the format for case plans deveiloped
for children In foster care and to the case review system. These
changes are required by HHS Reglon | to enable the Division of Welfare
to conform to Title IV-E regulations. Information that was formerly
contained in SR 82-27 ("Implementation of Public Law 96=-272, Adoption

Assistance and Child Welfare Act of 1980 (Title IV=E)") has also been
inccrporated into this SR.

The revisions can be summarized as fol lows:

A.  the addition of a requirement concerning preventive and
reunification services (which will also become part of the
eligibillty requirements for foster care payments);

8. clariflcation of the periodic administrative review and .
dispositional hearings requirements. Form 519, "Adminlstrative
Review Form" and its instructions are also being released.

C. additions to the case plan format. A statement must now be
Included about preventive services that were provided prior to
placement. The section on Identiflcation of services to be
provided while the child Is In placement must cover both the
services required In the court order and other services planned by

the soclal worker which will lead to a permanent plan for the
child.
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The CFS worker must have a copy of the child's case plan
available for the CFS Consultant or alternate reviewer to look
at. The worker also completes Questions 1-=5 of Form 519,
"Administrative Review Form" and gives It to the CFS ConsultanT
or alternate reviewer prior to the review.

At the beginning of the review, the CFS Field Consultant or
the alternate explains the purpose of the review and mentions
conflidentiality. He or she-then sees that the fol lowing areas
of discussion are covered: -

(a) the case plan for the child, as presented by the CFS
worker ;

(b) the continuing necessity for and appropriateness of the
placement; ’

(c) the extent to which all Involved parties have complied
with the case plan for the child;

(d) what progress has been made toward alleviating or

mitligating the causes necessitating placement In foster
care;

(e) the likely date by which the child may either be returned
to the home or by which another permanent plan will be
achieved;

(f) any modifications to the current case plan, inciuding any
new agreements between or responsibilities of any parties
Involved and,

(g) areas of dlsagreement or concern.

The CFS Consu(tant, or alfernate raviewer completas The
remaining questions on Form 519. The CFS worker then places.-
the original In the case record, gives or sends a copy to the
parent(s) as wel! as coples to any other appropriate person.
One copy must also be given (or sent) to the CFS Consultant In
the CFS Bureau at State Offlce.

NOTE: The original of Form 519 that Is placed in the case
record serves as an update to the case plan.

D. Conduct of Dispositional Hearings

The social worker must request a dispositional hearing on each
child's case 12 months after the Initial placement and yearly
thereaf~2r unti| the permanent plan has been achieved. The
court of jurisdiction Is the District Court where custody
origlnated If the parents' rights have not been rejlnquished
or tferminated and there is no appeal. I|f the Superlor Court
granted custody, then Superior Court contlinues to be the cour+
of jurisdiction. |If both parents!' rights have been
relinquished or terminated, the court of jurisdiction is the
Probate Ccur+ uniess other arrangements are made by the
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Certaln pages from [TEM 198 of the PA Manual and ITEM 734 of the PA Manual
(which are being revised to Include the preventive services requirement) will
be posted in the PA Manual. Since ITEMS 198 and 734 were recently revised via
SR 83-106 (Increase In the Foster Care Standard of Need), and have not yet been
printed, the revisions from this SR will be Incorporated. When PA Manual
holders receive printed coples of these policy ITEMS, with the posting

Instructions from SR 83-106, the revisions from this SR wil| therefore be
Included.

POSTING INSTRUCT|ONS
Remove and Destrov lnsert
338 Manual
SR 82-27, dated 2/82, 5 sheets ' SR 83-~110, dated 9/83
from behind |TEM 899 6 sheets, behind |TEM 899,
Eorms Manual
None Form 519 and 519(1), dated
9/83, SR 83-1j0,3 sheets.
DISPOSITION

This SR must be retained behind ITEM 899 of the SS Manual unti| further notlice.
TR |CON

SR 83- is being distributed to all heads of organizational units both at
State Office and In the District Offlices, to staff (n the CFS Bureau, to all

CFS soclal workers and Supervisors, and to all other holders of the $S Manual.
(A total of 325 copies).

Copies of Form 519 and 519(1) will be given to all staff In the CFS Bureau and -
to all CFS workers and Supervisors with their coples of the SR (170 coples) and
also to all holders of the Forms Manual (47 coples).

Initlal supplies of Form 519 will also be distributed to all District Offices.
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- SR 84-50
’ STATE OF NEW HAMPSHIRE
- INTER.DEPARTMENT COMMUNICATION ‘
%% % : DATE JUN 15 1984
B FROM OFFICE OF THE DIREZTOR AT (OFRCB) Division of Welfare
- SUBJECT Social Services Filing and Control Procedures

10 All Regional Administrators
Attention: All CFS and AS Supervisors

JUN 151984
— EFFECTLVE DATE
This SR releases policy regarding social service file maintenance and control/communi-
cation procedures between Assistance Payment (AP) and Social Services (S.S.). If

there is a conflict between this SR and current policy, the statements contained in
this SR will prevail.

File Maintenance

1. In Social Services only cases, the Form 801, "Case Action Order", will be filed
- and retained in the Services record. No eligibility record will be made. Do not
use a hole puncher on the current 801.

a. If there is presently an eligibility file for a social services only case,
the material may be interfiled with the social services record. (If there
is a closed AP eligibility file, do not interfile.)

- b. Form 803, Social Service Form shall be retained in Section 6 of the record.
If the case is social services onlv, the 803 can be destroyed.

_ c. The application Form 800 (or copy) is also kept in Section 6 of the record.
Per present policy, the application and attendant forms are kept for the
current and prior eligibility periods.

d. For length of retention on other service forms, there is a retention period
on every instruction to the forms. These instructions are in the Forms
Manual. Dictation, progress notes, correspondence, court reports, etc.
- are Réot indefinitely in the services record.

2. Social workers will be responsible for maintaining up-to-date, orderly records
— and will be accountable for the whereabouts of each record assigned to them.
"Qut" cards will be used to replace records that have been borrowed.

3. Current (for the present month) Forms 599, "Case Contact Logs", may be ke?t at
the worker's desk or in the file, at the discretion of the Service Supervisors.
A1l completed Forms 599 will be filed in the case record.
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R Approprlateness of placement. Conslider the following factors:

. type of faclllity
. least restrictive setting

1
2
3. close proximity to parents
4, chlld's best interests
a. whether the advantages of the placement outweigh the
disadvantages
b. how chlld has adjusted to his present foster home
5. chlld's speclal needs
6. number of previous placements and the reasons for the move
7. ~1f the child cannot return home, address the present foster parents
deslire to provide a permanent home and the appropriateness of such

a plan.
G. Long range plan and target date
1. If the plan is to return the chlld hcme, give the date of proposed
return,

2. [f long term foster care Is the plan, state the reason(s).
specifically addressing,

a. the needs of the child
b. circumstances that do not allow other permanent plans.

Refinitions

Close ProxImity +o Parents - a piacement nearest the home community or
residence of the chlld's parent(s) or legal guardian(s) that Is consistent with
the child's best interest and special needs. Factors to be considered Include
the ease with which the child and the family may visit each other and the
availability of services the child may require.

Qriginal Date of Placement - the date of the child's most recent removal from
his home and placement into foster care under the care and responsibility of
the state agency. This definition Is the point In time used in calculating all
time periods relating to the case review system.

Bermanent Plan - any one of the following plans that may be chosen for a child
In foster care:

return home

adoption

guardianship by a relative or other person
permanent foster care (contracted foster care)
Independent (Iving or

. some other appropriate arrangement.

v HAUWN —
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who are under the guardianship of the Divislon;

who are In the Divislon's guardianship through termination of
parental rights;

who are in the Divislion's guardlanship through rel Inquishment;

for whom there is a voluntary placement agreement.

Tvpes of Reviews

There are two types of reviews; periodic administrative reviews and
dlispositional hearings.

1%

-

All children in placement with whom the Division of Wel fare
has a iegal or voluntary placement relationship must have a
periodic adminlstrative review every six months. I[f the child
still needs to be In placement after the first six months of
voluntary care, the case must be:

a. tTaken to District Court on a neglect petition gr

b. If the voluntary placement was made for purposes of
adoption, the case must be taken to Probate Court to
obtaln guardlanship of the perscn.

Periodic Administrative reviews must meet the criteria for the
periodic review which appear In Section 475(5)(B) of PL 96-272
(see page 4 o+ =~ o y

Zeriggic 2¢ministr

2

Lam L e 2 Am mmn mam o A a2
- - - = -z = 2 W - A - i

o

T 2 raviews, ).,

Dispositional hearings must take place in the court of
Jurlisdiction and must be held twelve months after the Initial
placement and every twelve months thereafter. The
dispositional hearing must meet the criterla contained In
Sectlion 475(5)(C) of PL 96-272. (Ses pp. 5=6 of this SR for
further details on' the conduct of dispositional hearings). ~

If the dates of the dispositional hearing coincide with the
dates of the periodic administrative review, the dispositional
hearing may replace the periodic administrative review.

However, periodic administrative reviews must not replace the
dispositional hearing.

The dispositional hearing also meets the requirements of RSA
169-C:24, which requires a yearly review of the status of
children who are not in the custody of their parents.
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PD 85-19
STATE OF NEW HAMPSHIRE

Inter-Department Communication
DATE: September 23, 1985

[
FROM: OPflce of the DIrector AT (OFFICE): DIvision for Chlidren
and Youth Services

SUBJECT: Foster Child Care Plan Revisions

L]

TO:  ALL BUREAU ADMINISTRATORS
Attention: Supervisor and Assistant Supervisors

September 30, 1985
Effective Date

This PD releases some revisions to the format for caseplans for children In
Foster Care. These changes are required by federal regulations under Titles IV-B
and IV-E. By lIssuing this PD, DCYS will pass administrative requirements for
federal fiscal year 1985. (A case review will determine if we are In full

compl iance with federal regulations for 1985.) This PD supplements SR 83=110.

Summary of Revislions

!. The caseplan must be made available to the parent or guardian of the foster
child.

2. The caseplan must be developed no |ater than 60 days from the date the child
is put into placement,

3. The caseplan must include a discussion of how the plan is designed to achieve
a placement [n the least restrictive (most family=-like) setting available and In
close proximity to the home of the parent(s) consistent with the best interest
and special needs of the child. For example, the caseplan will describe that a
child was placed tempcrarily in a group home because that was the only placement
available and the plan Is to move the child to a foster family home close to the
child's famlly as soon as a foster family can be Ident!fied -

4. The caseplan must Include a description of the services offered and provided
to prevent removal of the child from the home and to reunify the family.

CASEPLANS

Timin

Within 30 days of being assigned fo a case concerning a child in placement and
within 60 days after the child Is put Into placement, the DCYS social worker must
develop a caseplan for the child.
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4. 1f a client is applying for social services only, the Intake Social Worker will
complete Form 806, pend Form 801 after case number assignment, and refer the case
to the services supervisor. ‘ '

5. 'If a client is already receiving assistance payments or food stamps and has now
decided to apply for social services, the intake social services, pend the 803 :
and sent it to the technician, complete Form 806, and refer the case to the
services supervisor.

6. If a client is presently receiving social services and wishes to apply for assis-
tance payments or food stamps, the client is referred to the receptionist for AP .
intake.

Training

No formal training will be provided. The Regional Administrators will be available
to help with interpretation or implementation.

Posting Instructions

Remove and Destroy Insert

SS Manual -
SR 84-3,.dated 4/9/84, SR 84-50, dated

3 sheets, in front of sheets, in front of

ITEM 601. - ITEM 601.

Pen and Ink Change

SS Manual

On page 7 of SR 83-92, "The Social Services Management Improvement Project” (now
retained in front of ITEM 601, "General Eligibility Procedures"), cross out the
statement in the left-hand margin referring to SR 84-8, and write in "See SR 84450
"Social Services Filing and Control Procedures.”

Disposition
This SR must be retained in the Social Services Manual in front of ITEM 601 until
further notice.

Distribution .
This SR 1s being photocopied for distribution to all heads of organizational units,
district offices, and all holders of the Social Services Manual.

0SS/NA/gc
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